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PUBLIC NOTICE AND COMMENT FOR REVISIONS TO
CERTAIN STATE TECHNICAL GUIDES

Pub. L. 104-127, title III, §343, Apr. 4, 1996, 110 Stat.
1009, provided that: ‘‘After the date of enactment of
this Act [Apr. 4, 1996], the Secretary of Agriculture
shall provide for public notice and comment under sec-
tion 553 of title 5, United States Code, with regard to
any future revisions to those provisions of the Natural
Resources Conservation Service State technical guides
that are used to carry out subtitles A, B, and C of title
XII of the Food Security Act of 1985 (16 U.S.C. 3801 et
seq. [3811 et seq., 3821 et seq.]).”

SUBCHAPTER VII—AGRICULTURAL
CONSERVATION EASEMENT PROGRAM

§ 3865. Establishment and purposes
(a) Establishment

The Secretary shall establish an agricultural
conservation easement program for the con-
servation of eligible land and natural resources
through easements or other interests in land.

(b) Purposes

The purposes of the program are to—

(1) combine the purposes and coordinate the
functions of the wetlands reserve program es-
tablished under section 38371 of this title, the
grassland reserve program established under
section 3838n?! of this title, and the farmland
protection program established under section
3838i1 of this title, as such sections were in ef-
fect on the day before February 7, 2014;

(2) restore, protect, and enhance wetlands on
eligible land;

(3) protect the agricultural use and future
viability, and related conservation values, of
eligible land by limiting nonagricultural uses
of that land that negatively affect the agricul-
tural uses and conservation values; and

(4) protect grazing uses and related con-
servation values by restoring or conserving el-
igible land.

(Pub. L. 99-198, title XII, §1265, as added Pub. L.
113-79, title II, §2301(a), Feb. 7, 2014, 128 Stat. 731;
amended Pub. L. 115-334, title II, §2601, Dec. 20,
2018, 132 Stat. 4585.)

REFERENCES IN TEXT

Sections 3837, 3838n, and 3838i of this title, referred to
in subsec. (b)(1), were repealed by Pub. L. 113-79, title
11, §§2703(a), 2704(a), 2705(a), Feb. 7, 2014, 128 Stat. 767,
768.

AMENDMENTS

2018—Subsec. (b)(3). Pub. L. 115-334, §2601(1), inserted
‘“‘that negatively affect the agricultural uses and con-
servation values’ after ‘‘uses of that land”.

Subsec. (b)(4). Pub. L. 115-334, §2601(2), substituted
“restoring or conserving’ for ‘‘restoring and conserv-
ing”.

§ 3865a. Definitions

In this subchapter:
(1) Agricultural land easement
The term ‘‘agricultural land easement”
means an easement or other interest in eligi-
ble land that—
(A) is conveyed for the purpose of protect-
ing natural resources and the agricultural
nature of the land; and

1See References in Text note below.
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(B) permits the landowner the right to
continue agricultural production and related
uses.

(2) Buy-protect-sell transaction
(A) In general

The term ‘‘buy-protect-sell transaction”
means a legal arrangement—

(i) between an eligible entity and the
Secretary relating to land that an eligible
entity owns or is going to purchase prior
to acquisition of an agricultural land ease-
ment;

(ii) under which the eligible entity cer-
tifies to the Secretary that the eligible en-
tity shall—

(D(aa) hold an agricultural land ease-
ment on that land, but transfer owner-
ship of the land to a farmer or rancher
that is not an eligible entity prior to or
on acquisition of the agricultural land
easement; or

(bb) hold an agricultural land ease-
ment on that land, but transfer owner-
ship of the land to a farmer or rancher
that is not an eligible entity in a timely
manner and, subject to subparagraph (B),
not later than 3 years after the date of
acquisition of the agricultural land ease-
ment; and

(IT) make an initial sale of the land
subject to the agricultural land ease-
ment to a farmer or rancher at not more
than agricultural value, plus any reason-
able holding and transaction costs in-
curred by the eligible entity, as deter-
mined by the Secretary; and

(iii) under which the Secretary shall be
reimbursed for the entirety of the Federal
share of the cost of the agricultural land
easement by the eligible entity if the eligi-
ble entity fails to transfer ownership under
item (aa) or (bb), as applicable, of clause
@i)(D.

(B) Time extension

Under subparagraph (A)(ii)(I)(bb), an eligi-
ble entity may transfer land later than 3
years after the date of acquisition of the ag-
ricultural land easement if the Secretary de-
termines an extension of time is justified.

(3) Eligible entity

The term ‘‘eligible entity’”” means—

(A) an agency of State or local government
or an Indian tribe (including a farmland pro-
tection board or land resource council estab-
lished under State law); or

(B) an organization that is—

(i) organized for, and at all times since
the formation of the organization has been
operated principally for, 1 or more of the
conservation purposes specified in clause
(i), (ii), (dii), or (iv) of section 170(h)(4)(A)
of title 26;

(ii) an organization described in section
501(c)(3) of title 26 that is exempt from tax-
ation under section 501(a) of title 26; or

(iii) described in—

(I) paragraph (1) or (2) of section 509(a)
of title 26; or
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(IT) section 509(a)(3) of title 26 and is
controlled by an organization described
in section 509(a)(2) of title 26.

(4) Eligible land

The term ‘‘eligible land’” means private or
tribal land that is—

(A) in the case of an agricultural land
easement, agricultural land, including land
on a farm or ranch—

(i) that is subject to—

(I) a pending offer for purchase of an
agricultural land easement from an eli-
gible entity; or

(IT) a buy-protect-sell transaction;

(ii)(I) that has prime, unique, or other
productive soil;

(IT) that contains historical or archae-
ological resources;

(III) the enrollment of which would pro-
tect grazing uses and related conservation
values by restoring and conserving land; or

(IV) the protection of which will further
a State or local policy consistent with the
purposes of the program; and

(iii) that is—

(I) cropland;

(IT) rangeland;

(IIT) grassland or land that contains
forbs, or shrubland for which grazing is
the predominant use;

(IV) located in an area that has been
historically dominated by grassland,
forbs, or shrubs and could provide habi-
tat for animal or plant populations of
significant ecological value;

(V) pastureland; or

(VI) nonindustrial private forest land
that contributes to the economic viabil-
ity of an offered parcel or serves as a
buffer to protect such land from develop-
ment;

(B) in the case of a wetland reserve ease-
ment, a wetland or related area, including—
(i) farmed or converted wetlands, to-
gether with adjacent land that is function-
ally dependent on that land, if the Sec-
retary determines it—
(I) is likely to be successfully restored
in a cost-effective manner; and
(IT) will maximize the wildlife benefits
and wetland functions and values;

(ii) cropland or grassland that was used
for agricultural production prior to flood-
ing from the natural overflow of—

(I) a closed basin lake and adjacent
land that is functionally dependent upon
it, if the State or other entity is willing
to provide 50 percent share of the cost of
an easement; or

(IT) a pothole and adjacent land that is
functionally dependent on it;

(iii) farmed wetlands and adjoining lands
that—

(I) are enrolled in the conservation re-
serve program;

(IT) have the highest wetland functions
and values, as determined by the Sec-
retary; and

(IIT) are likely to return to production
after they leave the conservation reserve
program;
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(iv) riparian areas that link wetlands
that are protected by easements or some
other device that achieves the same pur-
pose as an easement; or

(v) other wetlands of an owner that
would not otherwise be eligible, if the Sec-
retary determines that the inclusion of
such wetlands in a wetland reserve ease-
ment would significantly add to the func-
tional value of the easement; or

(C) in the case of either an agricultural
land easement or a wetland reserve ease-
ment, other land that is incidental to land
described in subparagraph (A) or (B), if the
Secretary determines that it is necessary for
the efficient administration of an easement
under the program.

(5) Monitoring report

The term ‘“‘monitoring report’’ means a re-
port, the contents of which are formulated and
prepared by the holder of an agricultural land
easement, that accurately documents whether
the land subject to the agricultural land ease-
ment is in compliance with the terms and con-
ditions of the agricultural land easement.

(6) Program

The term ‘‘program’’ means the agricultural
conservation easement program established by
this subchapter.

(7) Wetland reserve easement

The term ‘‘wetland reserve easement”
means a reserved interest in eligible land
that—

(A) is defined and delineated in a deed; and
(B) stipulates—

(i) the rights, title, and interests in land
conveyed to the Secretary; and

(ii) the rights, title, and interests in land
that are reserved to the landowner.

(Pub. L. 99-198, title XII, §1265A, as added Pub.
L. 113-79, title II, §2301(a), Feb. 7, 2014, 128 Stat.
732; amended Pub. L. 115-334, title II, §2602, Dec.
20, 2018, 132 Stat. 4585.)

AMENDMENTS

2018—Par. (1)(B). Pub. L. 115-334, §2602(1), struck out
‘‘subject to an agricultural land easement plan, as ap-
proved by the Secretary’ after ‘‘related uses’.

Pars. (2), (3). Pub. L. 115-334, §2602(2), (3), added par.
(2) and redesignated former par. (2) as (3). Former par.
(3) redesignated (4).

Par. (4). Pub. L. 115-334, §2602(2), redesignated par. (3)
as (4). Former par. (4) redesignated (6).

Par. (4)(A)({). Pub. L. 115-334, §2602(4)(A), inserted
dash after ‘“‘to’’, subcl. (I) designation before ‘‘a pend-
ing”’, and ‘‘or’’ at end, and added subcl. (II).

Par. (9)(B)({)(II). Pub. L. 115-334, §2602(4)(B), struck
out ‘‘, as determined by the Secretary in consultation
with the Secretary of the Interior at the local level”
before semicolon at end.

Par. (5). Pub. L. 115-334, §2602(5),
Former par. (5) redesignated (7).

Pars. (6), (7). Pub. L. 115-334, §2602(2), redesignated
pars. (4) and (5) as (6) and (7), respectively.

added par. (b).

§ 3865b. Agricultural land easements
(a) Availability of assistance

The Secretary shall facilitate and provide
funding for—
(1) the purchase by eligible entities of agri-
cultural land easements in eligible land;
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(2) technical assistance to implement the
program, including technical assistance for
the development of a conservation plan under
subsection (b)(4)(C)(iv); and

(3) buy-protect-sell transactions.

(b) Cost-share assistance
(1) In general

The Secretary shall protect the agricultural
use, including grazing, and related conserva-
tion values of eligible land through cost-share
assistance to eligible entities for purchasing
agricultural land easements.

(2) Scope of assistance available
(A) Federal share

An agreement described in paragraph (4)
shall provide for a Federal share determined
by the Secretary of an amount not to exceed
50 percent of the fair market value of the ag-
ricultural land easement, as determined by
the Secretary using—

(i) the Uniform Standards of Profes-
sional Appraisal Practice;

(ii) an areawide market analysis or sur-
vey; or

(iii) another industry-approved method.

(B) Non-federal share
(i) In general

Under the agreement, the eligible entity
shall provide a share that is at least equiv-
alent to that provided by the Secretary.

(ii) Grasslands exception

In the case of grassland of special envi-
ronmental significance, as determined by
the Secretary, the Secretary may provide
an amount not to exceed 75 percent of the
fair market value of the agricultural land
easement.

(iii) Permissible forms

The non-Federal share provided by an el-
igible entity under this subparagraph may
comprise—

(I) cash resources;

(IT) a charitable donation or qualified
conservation contribution (as defined in
section 170(h) of title 26) from the pri-
vate landowner from which the agricul-
tural land easement will be purchased;

(ITT) costs associated with securing a
deed to the agricultural land easement,
including the cost of appraisal, survey,
inspection, and title; and

(IV) other costs, as determined by the
Secretary.

(3) Evaluation and ranking of applications
(A) Criteria

The Secretary shall establish evaluation
and ranking criteria to maximize the benefit
of Federal investment under the program.

(B) Considerations

In establishing the criteria, the Secretary
shall emphasize support for—
(i) protecting agricultural uses and re-
lated conservation values of the land; and
(ii) maximizing the protection of areas
devoted to agricultural use.

(C) Accounting for geographic differences

The Secretary may adjust the criteria es-
tablished under subparagraph (A) to account
for geographic differences, if the adjust-
ments—

(i) meet the purposes of the program; and
(ii) continue to maximize the benefit of
the Federal investment under the pro-
gram.
(D) Priority

In evaluating applications under the pro-
gram, the Secretary may give priority to an
application for the purchase of an agricul-
tural land easement that, as determined by
the Secretary, maintains agricultural viabil-
ity.

(E) Bidding down

If the Secretary determines that 2 or more
applications for cost-share assistance are
comparable in achieving the purpose of the
program, the Secretary shall not assign a
higher priority to any of those applications
solely on the basis of lesser cost to the pro-
gram.

(4) Agreements with eligible entities

(A) In general

The Secretary shall enter into agreements
with eligible entities to stipulate the terms
and conditions under which the eligible en-
tity is permitted to use cost-share assist-
ance provided under this section.

(B) Length of agreements

An agreement shall be for a term that is—
(i) in the case of an eligible entity cer-
tified under the process described in para-
graph (5), a minimum of five years; and
(ii) for all other eligible entities, at least
three, but not more than five years.
(C) Minimum terms and conditions

An eligible entity shall be authorized to
use its own terms and conditions for agricul-
tural land easements so long as the Sec-
retary determines such terms and condi-
tions—

(i) are consistent with the purposes of
the program;

(ii) permit effective enforcement of the
conservation purposes of such easements;

(iii) include a right of enforcement for
the Secretary that—

(ID) may be used only if the terms and
conditions of the easement are not en-
forced by the eligible entity; and

(IT) does not extend to a right of in-
spection unless—

(aa)(AA) the holder of the easement

fails to provide monitoring reports in a

timely manner; or

(BB) the Secretary has a reasonable
and articulable belief that the terms
and conditions of the easement have
been violated; and

(bb) prior to the inspection, the Sec-
retary notifies the eligible entity and
the landowner of the inspection and
provides a reasonable opportunity for
the eligible entity and the landowner
to participate in the inspection;
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(iv) include a conservation plan only for
any portion of the land subject to the agri-
cultural land easement that is highly erod-
ible cropland; and

(v) include a limit on the impervious sur-
faces to be allowed that is consistent with
the agricultural activities to be conducted.

(D) Additional permitted terms and condi-
tions

An eligible entity may include terms and
conditions for an agricultural land easement
that—

(i) are intended to keep the land subject
to the agricultural land easement under
the ownership of a farmer or rancher, as
determined by the Secretary;

(ii) allow subsurface mineral develop-
ment on the land subject to the agricul-
tural land easement and in accordance
with applicable State law if, as determined
by the Secretary—

(I) the subsurface mineral develop-
ment—

(aa) has a limited and localized im-
pact;

(bb) does not harm the agricultural
use and conservation values of the land
subject to the easement;

(cc) does not materially alter or af-
fect the existing topography;

(dd) shall comply with a subsurface
mineral development plan that—

(AA) includes a plan for the reme-
diation of impacts to the agricul-
tural use and conservation values of
the land subject to the easement; and

(BB) is approved by the Secretary
prior to the initiation of mineral de-
velopment activity;

(ee) is not accomplished by any sur-
face mining method;

(ff) is within the impervious surface
limits of the easement under subpara-
graph (C)(v); and

(gg) uses practices and technologies
that minimize the duration and inten-
sity of impacts to the agricultural use
and conservation values of the land
subject to the easement; and

(IT) each area impacted by the sub-
surface mineral development shall be re-
claimed and restored by the holder of the
mineral rights at cessation of operation;
and

(iii) include other relevant activities re-
lating to the agricultural land easement,
as determined by the Secretary.

(E) Substitution of qualified projects

An agreement shall allow, upon mutual
agreement of the parties, substitution of
qualified projects that are identified at the
time of the proposed substitution.

(F) Effect of violation

If a violation occurs of a term or condition
of an agreement under this subsection—
(i) the Secretary may terminate the
agreement; and
(ii) the Secretary may require the eligi-
ble entity to refund all or part of any pay-
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ments received by the entity under the
program, with interest on the payments as
determined appropriate by the Secretary.

(5) Certification of eligible entities

(A) Certification process

The Secretary shall establish a process
under which the Secretary may—

(i) directly certify eligible entities that
meet established criteria;

(ii) enter into long-term agreements
with certified eligible entities;

(iii) accept proposals for cost-share as-
sistance for the purchase of agricultural
land easements throughout the duration of
such agreements; and

(iv) allow a certified eligible entity to
use its own terms and conditions, notwith-
standing paragraph (4)(C), as long as the
terms and conditions are consistent with
the purposes of the program.

(B) Certification criteria

In order to be certified, an eligible entity
shall demonstrate to the Secretary that the
eligible entity—

(i) will maintain, at a minimum, for the
duration of the agreement—

(I) a plan for administering easements
that is consistent with the purpose of
the program;

(IT) the capacity and resources to mon-
itor and enforce agricultural land ease-
ments; and

(ITI) policies and procedures to en-
sure—

(aa) the long-term integrity of agri-
cultural land easements on eligible
land;

(bb) timely completion of acquisi-
tions of such easements; and

(cc) timely and complete evaluation
and reporting to the Secretary on the
use of funds provided under the pro-
gram;

(ii) has—

(I) been accredited by the Land Trust
Accreditation Commission, or by an
equivalent accrediting body, as deter-
mined by the Secretary;

(IT) acquired not fewer than 10 agricul-
tural land easements under the program
or any predecessor program; and

(ITI) successfully met the responsibil-
ities of the eligible entity under the ap-
plicable agreements with the Secretary,
as determined by the Secretary, relating
to agricultural land easements that the
eligible entity has acquired under the
program or any predecessor program; or

(iii) is a State department of agriculture
or other State agency with statutory au-
thority for farm and ranchland protection
that has—

(I) acquired not fewer than 10 agricul-
tural land easements under the program
or any predecessor program; and

(IT) successfully met the responsibil-
ities of the eligible entity under the ap-
plicable agreements with the Secretary,
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as determined by the Secretary, relating
to agricultural land easements that the
eligible entity has acquired under the
program or any predecessor program.

(C) Review and revision
(i) Review

The Secretary shall conduct a review of
eligible entities certified under subpara-
graph (A) every three years to ensure that
such entities are meeting the criteria es-
tablished under subparagraph (B).

(ii) Revocation

If the Secretary finds that a certified eli-
gible entity no longer meets the criteria
established under subparagraph (B), the
Secretary may—

(I) allow the certified eligible entity a
specified period of time, at a minimum
180 days, in which to take such actions
as may be necessary to meet the criteria;
and

(IT) revoke the certification of the eli-
gible entity, if, after the specified period
of time, the certified eligible entity does
not meet such criteria.

(e¢) Method of enrollment

The Secretary shall enroll eligible land under
this section through the use of—
(1) permanent easements; or
(2) easements for the maximum duration al-
lowed under applicable State laws.

(d) Technical assistance

The Secretary may provide technical assist-
ance, if requested, to assist in compliance with
the terms and conditions of easements.

(Pub. L. 99-198, title XII, §1265B, as added Pub.
L. 113-79, title II, §2301(a), Feb. 7, 2014, 128 Stat.
734; amended Pub. L. 115-334, title II, §2603, Dec.
20, 2018, 132 Stat. 4586.)

AMENDMENTS

2018—Subsec. (a)(2). Pub. L. 115-334, §2603(a)(2), sub-
stituted ‘‘technical assistance to implement the pro-
gram, including technical assistance for the develop-
ment of a conservation plan under subsection
(b)(4)(C)(iv); and” for ‘‘technical assistance to provide
for the conservation of natural resources pursuant to
an agricultural land easement plan.”

Subsec. (a)(3). Pub. L. 115-334, §2603(a)(1), (3), added
par. (3).

Subsec. (b)(2)(B)(i),  ({di). Pub. L. 115-334,
§2603(b)(1)(A), added cls. (ii) and (iii) and struck out
former cl. (ii). Prior to amendment, text of cl. (ii) read
as follows: ‘“‘An eligible entity may include as part of
its share under clause (i) a charitable donation or
qualified conservation contribution (as defined by sec-
tion 170(h) of title 26) from the private landowner if the
eligible entity contributes its own cash resources in an
amount that is at least 50 percent of the amount con-
tributed by the Secretary.”

Subsec. (b)(2)(C). Pub. L. 115-334, §2603(b)(1)(B), struck
out subpar. (C) which related to exception to Federal
and non-Federal share requirements in the case of
grassland of special environmental significance and for
projects of special significance.

Subsec. (b)(3)(C) to (E). Pub. L. 115-334, §2603(b)(2),
added subpars. (C) and (D) and redesignated former sub-
par. (C) as (E).

Subsec.  (b)(4)(C)(iii), (@{v). Pub. L. 115-334,
§2603(b)(3)(A), added cls. (iii) and (iv) and struck out
former cls. (iii) and (iv) which read as follows:
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‘(iii) include a right of enforcement for the Sec-
retary, that may be used only if the terms of the ease-
ment are not enforced by the holder of the easement;

“(iv) subject the land in which an interest is pur-
chased to an agricultural land easement plan that—

‘“(I) describes the activities which promote the
long-term viability of the land to meet the purposes
for which the easement was acquired;

‘“(II) requires the management of grasslands ac-
cording to a grasslands management plan; and

‘“(IIT) includes a conservation plan, where appro-
priate, and requires, at the option of the Secretary,
the conversion of highly erodible cropland to less in-
tensive uses; and’’.

Subsec. (b)(4)(D) to (F). Pub. L. 115-334, §2603(b)(3)(B),
(C), added subpar. (D) and redesignated former subpars.
(D) and (E) as (E) and (F), respectively.

Subsec. (b)(6)(A)(iv). Pub. L. 115-334, §2603(b)(4)(A),
added cl. (iv).

Subsec. (b)(5)(B). Pub. L. 115-334, §2603(b)(4)(B), sub-
stituted ‘‘eligible entity—"’ for ‘‘entity’’, inserted cl. (i)
designation before ‘‘will maintain’’, redesignated
former cls. (i) to (iii) as subcls. (I) to (III), respectively,
of cl. (i) and subcls. (I) to (III) of former cl. (iii) as
items (aa) to (cc), respectively, of subcl. (III), realigned
margins, and added cl. (ii).

Subsec. (d). Pub. L. 115-334, §2603(b)(5), added subsec.
(d) and struck out former subsec. (d). Prior to amend-
ment, text read as follows: ‘‘The Secretary may provide
technical assistance, if requested, to assist in—

‘(1) compliance with the terms and conditions of
easements; and

‘“(2) implementation of an agricultural land ease-
ment plan.”

§ 3865¢c. Wetland reserve easements
(a) Availability of assistance

The Secretary shall provide assistance to own-
ers of eligible land to restore, protect, and en-
hance wetlands through—

(1) wetland reserve easements and related
wetland reserve easement plans; and
(2) technical assistance.
(b) Easements
(1) Method of enrollment

The Secretary shall enroll eligible land
under this section through the use of—

(A) 30-year easements;

(B) permanent easements;

(C) easements for the maximum duration
allowed under applicable State laws; or

(D) as an option for Indian tribes only, 30-
year contracts.

(2) Limitations
(A) Ineligible land

The Secretary may not acquire easements
on—

(i) land established to trees under the
conservation reserve program, except in
cases where the Secretary determines it
would further the purposes of this section;
and

(ii) farmed wetlands or converted wet-
lands where the conversion was not com-
menced prior to December 23, 1985.

(B) Changes in ownership

No wetland reserve easement shall be cre-
ated on land that has changed ownership
during the preceding 24-month period un-
less—

(i) the new ownership was acquired by
will or succession as a result of the death
of the previous owner;
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(ii)(I) the ownership change occurred be-
cause of foreclosure on the land; and

(IT) immediately before the foreclosure,
the owner of the land exercises a right of
redemption from the mortgage holder in
accordance with State law; or

(iii) the Secretary determines that the
land was acquired under circumstances
that give adequate assurances that such
land was not acquired for the purposes of
placing it in the program.

(3) Evaluation and ranking of offers
(A) Criteria

The Secretary shall establish evaluation
and ranking criteria for offers from land-
owners under this section to maximize the
benefit of Federal investment under the pro-
gram.

(B) Considerations

When evaluating offers from landowners,
the Secretary may consider—

(i) the conservation benefits of obtaining
a wetland reserve easement, including the
potential environmental benefits if the
land was removed from agricultural pro-
duction;

(ii) the cost effectiveness of each wetland
reserve easement, so as to maximize the
environmental benefits per dollar ex-
pended;

(iii) whether the landowner or another
person is offering to contribute financially
to the cost of the wetland reserve ease-
ment to leverage Federal funds; and

(iv) such other factors as the Secretary
determines are necessary to carry out the
purposes of the program.

(C) Priority
The Secretary shall give priority to ac-
quiring wetland reserve easements based on
the value of the wetland reserve easement
for protecting and enhancing habitat for mi-
gratory birds and other wildlife or improv-
ing water quality.
(4) Agreement

To be eligible to place eligible land into the
program through a wetland reserve easement,
the owner of such land shall enter into an
agreement with the Secretary to—

(A) grant an easement on such land to the
Secretary;

(B) authorize the implementation of a wet-
land reserve easement plan developed for the
eligible land under subsection (f);

(C) create and record an appropriate deed
restriction in accordance with applicable
State law to reflect the easement agreed to;

(D) provide a written statement of consent
to such easement signed by those holding a
security interest in the land;

(E) comply with the terms and conditions
of the easement and any related agreements;
and

(F) permanently retire any existing base
history for the land on which the easement
has been obtained.

(5) Terms and conditions of easement

(A) In general

A wetland reserve easement shall include
terms and conditions that—

(i) permit—

(I) repairs, improvements, and inspec-
tions on the land that are necessary to
maintain existing public drainage sys-
tems; and

(IT) owners to control public access on
the easement areas while identifying ac-
cess routes to be used for restoration ac-
tivities and management and easement
monitoring;

(ii) prohibit—

(I) the alteration of wildlife habitat
and other natural features of such land,
unless specifically authorized by the
Secretary;

(IT) the spraying of such land with
chemicals or the mowing of such land,
except where such spraying or mowing is
authorized by the Secretary or is nec-
essary—

(aa) to comply with Federal or State
noxious weed control laws;

(bb) to comply with a Federal or
State emergency pest treatment pro-
gram; or

(cc) to meet habitat needs of specific
wildlife species;

(ITI) any activities to be carried out on
the owner’s or successor’s land that is
immediately adjacent to, and function-
ally related to, the land that is subject
to the easement if such activities will
alter, degrade, or otherwise diminish the
functional value of the eligible land; and

(IV) the adoption of any other practice
that would tend to defeat the purposes of
the program, as determined by the Sec-
retary;

(iii) provide for the efficient and effec-
tive establishment of wetland functions
and values; and

(iv) include such additional provisions as
the Secretary determines are desirable to
carry out the program or facilitate the
practical administration thereof.

(B) Violation

On the violation of a term or condition of
a wetland reserve easement, the wetland re-
serve easement shall remain in force and the
Secretary may require the owner to refund
all or part of any payments received by the
owner under the program, with interest on
the payments as determined appropriate by
the Secretary.

(C) Compatible uses
(i) In general

Land subject to a wetland reserve ease-
ment may be used for compatible eco-
nomic uses, including such activities as
hunting and fishing, managed timber har-
vest, water management, or periodic
haying or grazing, if such use is specifi-
cally permitted by the wetland reserve
easement plan developed for the land
under subsection (f) and is consistent with
the long-term protection and enhancement
of the wetland resources for which the
easement was established.
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(ii) Compatible use authorization

In evaluating and authorizing a compat-
ible economic use under clause (i), the Sec-
retary shall—

(I) request and consider the advice of
the applicable State technical commit-
tee established under section 3861(a) of
this title about the 1 or more types of
uses that may be authorized to be con-
ducted on land subject to a wetland re-
serve easement, including the frequency,
timing, and intensity of those uses;

(IT) consider the ability of an author-
ized use to facilitate the practical ad-
ministration and management of that
land; and

(ITI) ensure that an authorized use fur-
thers the functions and values for which
the wetland reserve easement was estab-
lished.

(D) Reservation of grazing rights

The Secretary may include in the terms
and conditions of a wetland reserve ease-
ment a provision under which the owner re-
serves grazing rights if—

(i) the Secretary determines that the
reservation and use of the grazing rights—

(I) is compatible with the land subject
to the easement;

(IT) is comnsistent with the historical
natural uses of the land and the long-
term protection and enhancement goals
for which the easement was established;
and

(ITIT) complies with the wetland reserve
easement plan developed for the land
under subsection (f) or a grazing man-
agement plan that is consistent with the
wetland reserve easement plan and has
been reviewed, and modified as nec-
essary, at least every 5 years; and

(ii) the agreement provides for a com-
mensurate reduction in the easement pay-
ment to account for the grazing value, as
determined by the Secretary.

(6) Compensation
(A) Determination
(i) Permanent easements

The Secretary shall pay as compensation
for a permanent wetland reserve easement
acquired under the program an amount
necessary to encourage enrollment in the
program, based on the lowest of—

(I) the fair market value of the land, as
determined by the Secretary, using the
Uniform Standards of Professional Ap-
praisal Practice or an areawide market
analysis or survey;

(IT) the amount corresponding to a geo-
graphical cap, as determined by the Sec-
retary in regulations; or

(ITT) the offer made by the landowner.

(ii) Other

Compensation for a 30-year contract or
30-year wetland reserve easement shall be
not less than 50 percent, but not more than
75 percent, of the compensation that would
be paid for a permanent wetland reserve
easement.
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(B) Form of payment

Compensation for a wetland reserve ease-
ment shall be provided by the Secretary in
the form of a cash payment, in an amount
determined under subparagraph (A).

(C) Payment schedule
(i) Easements valued at $500,000 or less

For wetland reserve easements valued at
$500,000 or less, the Secretary may provide
payments in not more than 10 annual pay-
ments.

(ii) Easements valued at more than
$500,000

For wetland reserve easements valued at
more than $500,000, the Secretary may pro-
vide payments in at least 5, but not more
than 10 annual payments, except that, if
the Secretary determines it would further
the purposes of the program, the Secretary
may make a lump-sum payment for such
an easement.

(c) Easement restoration
(1) In general

The Secretary shall provide financial assist-
ance to owners of eligible land to carry out
the establishment of conservation measures
and practices and protect wetland functions
and values, including necessary maintenance
activities, as set forth in a wetland reserve
easement plan developed for the eligible land
under subsection (f).

(2) Payments

The Secretary shall—

(A) in the case of a permanent wetland re-
serve easement, pay an amount that is not
less than 75 percent, but not more than 100
percent, of the eligible costs, as determined
by the Secretary; and

(B) in the case of a 30-year contract or 30-
year wetland reserve easement, pay an
amount that is not less than 50 percent, but
not more than 75 percent, of the eligible
costs, as determined by the Secretary.

(d) Technical assistance
(1) In general

The Secretary shall assist owners in comply-
ing with the terms and conditions of a wetland
reserve easement.

(2) Contracts or agreements

The Secretary may enter into 1 or more con-
tracts with private entities or agreements
with a State, nongovernmental organization,
or Indian tribe to carry out necessary restora-
tion, enhancement, or maintenance of a wet-
land reserve easement if the Secretary deter-
mines that the contract or agreement will ad-
vance the purposes of the program.

(e) Wetland reserve enhancement option

The Secretary may enter into 1 or more agree-
ments with a State (including a political sub-
division or agency of a State), nongovernmental
organization, or Indian tribe to carry out a spe-
cial wetland reserve enhancement option that
the Secretary determines would advance the
purposes of program.
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(f) Administration

(1) Wetland reserve easement plan
(A) In general

The Secretary shall develop a wetland re-
serve easement plan—
(i) for any eligible land subject to a wet-
land reserve easement; and
(ii) that restores, protects, enhances,
manages, maintains, and monitors the eli-
gible land subject to the wetland reserve
easements acquired under this section.
(B) Practices and activities

A wetland reserve easement plan under
subparagraph (A) shall include practices and
activities, including repair or replacement,
that are necessary to restore and maintain
the enrolled land and the functions and val-
ues of the wetland subject to a wetland re-
serve easement.

(2) Alternative plant communities

The Secretary, in coordination with State
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(B) Payments to others

If an owner who is entitled to a payment
under this section dies, becomes incom-
petent, is otherwise unable to receive such
payment, or is succeeded by another person
or entity who renders or completes the re-
quired performance, the Secretary shall
make such payment, in accordance with reg-
ulations prescribed by the Secretary and
without regard to any other provision of
law, in such manner as the Secretary deter-
mines is fair and reasonable in light of all of
the circumstances.

(g) Application
The relevant provisions of this section shall
also apply to a 30-year contract.

(Pub. L. 99-198, title XII, §1265C, as added Pub.
L. 113-79, title II, §2301(a), Feb. 7, 2014, 128 Stat.
737; amended Pub. L. 115-334, title II, §2604, Dec.
20, 2018, 132 Stat. 4589.)

AMENDMENTS

technical committees established under sec-
tion 3861(a) of this title and pursuant to State-
specific criteria and guidelines, may authorize
the establishment or restoration of a
hydrologically appropriate native community
or alternative naturalized vegetative commu-
nity as part of a wetland reserve easement
plan on land subject to a wetland reserve ease-
ment if that hydrologically appropriate native
or alternative naturalized vegetative commu-
nity shall—
(A) substantially support or benefit migra-
tory waterfowl or other wetland wildlife; or
(B) meet local resource concerns or needs
(including as an element of a regional,
State, or local wildlife initiative or plan).
(3) Delegation of easement administration
(A) In general

The Secretary may delegate any of the
management, monitoring, and enforcement
responsibilities of the Secretary under this
section to other Federal or State agencies
that have the appropriate authority, exper-
tise, and resources necessary to carry out
such delegated responsibilities, or to con-
servation organizations if the Secretary de-
termines the organization has similar exper-
tise and resources.

(B) Limitation

The Secretary shall not delegate any of
the monitoring or enforcement responsibil-
ities under this section to conservation or-
ganizations.

(4) Payments
(A) Timing of payments

The Secretary shall provide payment for
obligations incurred by the Secretary under
this section—

(i) with respect to any easement restora-
tion obligation under subsection (c), as
soon as possible after the obligation is in-
curred; and

(ii) with respect to any annual easement
payment obligation incurred by the Sec-
retary, as soon as possible after October 1
of each calendar year.

2018—Subsec. (b)(3)(C). Pub. L. 115-334, §2604(1)(A), in-
serted ‘‘or improving water quality’ before period at
end.

Subsec. (b)(5)(C). Pub. L. 115-334, §2604(1)(B)(i), des-
ignated existing provisions as cl. (i), inserted heading,
inserted ‘‘water management,” after ‘‘managed timber
harvest,”’, and added cl. (ii).

Subsec. (b)(5)(D)(1)(IIT). Pub. L. 115-334, §2604(1)(B)(ii),
inserted ‘‘or a grazing management plan that is con-
sistent with the wetland reserve easement plan and has
been reviewed, and modified as necessary, at least
every b years’ after ‘‘under subsection (f)”’.

Subsec. (f)(1). Pub. L. 115-334, §2604(2)(A), added par.
(1) and struck out former par. (1). Prior to amendment,
text read as follows: ‘“‘The Secretary shall develop a
wetland reserve easement plan for any eligible land
subject to a wetland reserve easement, which shall in-
clude practices and activities necessary to restore, pro-
tect, enhance, and maintain the enrolled land.”’

Subsec. (£)(2) to (4). Pub. L. 115-334, §2604(2)(B), (C),
added par. (2) and redesignated former pars. (2) and (3)
as (3) and (4), respectively.

§ 3865d. Administration
(a) Ineligible land

The Secretary may not use program funds for
the purposes of acquiring an easement on—
(1) lands owned by an agency of the United
States, other than land held in trust for Indian
tribes;
(2) lands owned in fee title by a State, in-
cluding an agency or a subdivision of a State,
or a unit of local government;
(3) land subject to an easement or deed re-
striction which, as determined by the Sec-
retary, provides similar protection as would be
provided by enrollment in the program; or
(4) lands where the purposes of the program
would be undermined due to on-site or off-site
conditions, such as risk of hazardous sub-
stances, permitted or existing rights of way,
infrastructure development, or adjacent land
uses.
(b) Priority

In evaluating applications under the program,
the Secretary may give priority to land that is
currently enrolled in the conservation reserve
program in a contract that is set to expire with-
in 1 year and—
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(1) in the case of an agricultural land ease-
ment, is grassland that would benefit from
protection under a long-term easement; and

(2) in the case of a wetland reserve ease-
ment, is a wetland or related area with the
highest wetland functions and value and is
likely to return to production after the land
leaves the conservation reserve program.

(c) Subordination, exchange, modification, and
termination

(1) Subordination

The Secretary may subordinate any interest
in land, or portion of such interest, adminis-
tered by the Secretary (including for the pur-
poses of utilities and energy transmission
services) either directly or on behalf of the
Commodity Credit Corporation under the pro-
gram if the Secretary determines that the sub-
ordination—

(A) increases conservation values or has a
limited negative effect on conservation val-
ues;

(B) minimally affects the acreage subject
to the interest in land; and

(C) is in the public interest or furthers the
practical administration of the program.

(2) Modification and exchange
(A) Authority

The Secretary may approve a modification
or exchange of any interest in land, or por-
tion of such interest, administered by the
Secretary, either directly or on behalf of the
Commodity Credit Corporation under the
program if the Secretary determines that—

(i) no reasonable alternative exists and
the effect on the interest in land is avoided
or minimized to the extent practicable;
and

(ii) the modification or exchange—

(I) results in equal or increased con-
servation values;

(IT) results in equal or greater eco-
nomic value to the United States;

(ITI) is consistent with the original in-
tent of the easement;

(IV) is consistent with the purposes of
the program; and

(V) is in the public interest or furthers
the practical administration of the pro-
gram.

(B) Limitation

In modifying or exchanging an interest in
land, or portion of such interest, under this
paragraph, the Secretary may not increase
any payment to an eligible entity.

(3) Termination

The Secretary may approve a termination of
any interest in land, or portion of such inter-
est, administered by the Secretary, directly or
on behalf of the Commodity Credit Corpora-
tion under the program if the Secretary deter-
mines that—

(A) termination is in the interest of the

Federal Government;

(B) the United States will be fully com-
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(ii) any costs relating to the termi-
nation; and

(iii) any damages determined appro-
priate by the Secretary; and

(C) the termination will—

(i) address a compelling public need for
which there is no practicable alternative
even with avoidance and minimization;
and

(ii) further the practical administration
of the program.

(4) Consent

The Secretary shall obtain consent from the
landowner and eligible entity, if applicable,
for any subordination, exchange, modification,
or termination of interest in land, or portion
of such interest, under this subsection.

(5) Notice

At least 90 days before taking any termi-
nation action described in paragraph (3), the
Secretary shall provide written notice of such
action to the Committee on Agriculture of the
House of Representatives and the Committee
on Agriculture, Nutrition, and Forestry of the
Senate.

(d) Land enrolled in other programs
(1) Conservation reserve program

The Secretary may terminate or modify a
contract entered into under section 3831(a) of
this title if eligible land that is subject to
such contract is enrolled in an easement under
section 3865c(b) of this title.

(2) Other

In accordance with the provisions of subtitle
H of title II of the Agricultural Act of 2014,
land enrolled in the wetlands reserve program,
grassland reserve program, or farmland pro-
tection program on the day before February 7,
2014, shall be considered enrolled in the pro-
gram.

(3) Agricultural land easements

A farmer or rancher who owns eligible land
subject to an agricultural land easement may
enter into a contract under subpart B of part
I of subchapter IV.

(e) Compliance with certain requirements

The Secretary may not provide assistance
under this subchapter to an eligible entity or
owner of eligible land unless the eligible entity
or owner agrees, during the crop year for which
the assistance is provided—

(1) to comply with applicable conservation
requirements under subchapter II; and

(2) to comply with applicable wetland pro-
tection requirements under subchapter III.

(Pub. L. 99-198, title XII, §1265D, as added Pub.
L. 113-79, title II, §2301(a), Feb. 7, 2014, 128 Stat.
742; amended Pub. L. 115-334, title II, §2605, Dec.
20, 2018, 132 Stat. 4591.)

REFERENCES IN TEXT
The Agricultural Act of 2014, referred to in subsec.

(d)(2), is Pub. L. 113-79, Feb. 7, 2014, 128 Stat. 649. Sub-
title H (§§2701-2713) of title II of the Act amended sec-
tions 3801, 3811, and 3842 of this title, repealed sections
3830, 3831la, 3837 to 3837f, 3838h to 3838j, 3838n to 3838q,

pensated for—
(i) the fair market value of the interest
in land;
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3839 to 3839d, 3839aa-9, 3839bb-1, 3839bb-3, and 3839bb—4 of
this title, and enacted provisions set out as notes under
sections 3801, 3831a, 3837, 3838h, 3838n, 3839aa-9, 3839bb-1,
3839bb—4, and 3843 of this title. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 9001 of Title 7, Agriculture, and
Tables.

AMENDMENTS

2018—Subsec. (a)(4). Pub. L. 115-334, §2605(1),
stituted ‘‘permitted” for ‘‘proposed”.

Subsec. (¢). Pub. L. 115-334, §2605(2), added subsec. (c)
and struck out former subsec. (¢) which allowed the
Secretary to subordinate, exchange, modify, or termi-
nate interests in land subject to certain determination,
consultation, and notice requirements.

Subsec. (d)(1). Pub. L. 115-334, §2605(3)(A), substituted
‘“‘enrolled in an easement under section 3865c(b) of this
title” for ‘‘transferred into the program’.

Subsec. (d)(3). Pub. L. 115-334, §2605(3)(B), added par.
3).

sub-

SUBCHAPTER VIII—-REGIONAL
CONSERVATION PARTNERSHIP PROGRAM

§ 3871. Establishment and purposes
(a) Establishment

The Secretary shall establish a regional con-
servation partnership program to implement eli-
gible activities on eligible land through—

(1) partnership agreements, including part-
nership agreements funded through alter-
native funding arrangements or grant agree-
ments under section 3871c(d) of this title, with
eligible partners; and

(2) program contracts with producers.

(b) Purposes

The purposes of the program are as follows:

(1) To carry out eligible activities to accom-
plish purposes and functions similar to those
of the following programs, as in effect on the
day before February 7, 2014:

(A) The agricultural water enhancement
program established under section 3839aa-91
of this title.

(B) The Chesapeake Bay watershed pro-
gram established under section 3839bb-41 of
this title.

(C) The cooperative conservation partner-
ship initiative established under section
38431 of this title.

(D) The Great Lakes basin program for soil
erosion and sediment control established
under section 3839bb-31 of this title.

(2) To further the conservation, protection,
restoration, and sustainable use of soil, water
(including sources of drinking water and
groundwater), wildlife, agricultural land, and
related natural resources on eligible land on a
regional or watershed scale.

(3) To encourage eligible partners to cooper-
ate with producers in—

(A) meeting or avoiding the need for na-
tional, State, and local natural resource reg-
ulatory requirements related to production
on eligible land, including through align-
ment of partnership projects with other na-
tional, State, and local agencies and pro-
grams addressing similar natural resource or
environmental concerns; and

1See References in Text note below.
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(B) implementing projects that will result
in the adoption, installation, and mainte-
nance of eligible activities that affect mul-
tiple agricultural or nonindustrial private
forest operations on a local, regional, State,
or multistate basis.

(4) To encourage the flexible and stream-
lined delivery of conservation assistance to
producers through partnership agreements.

(5) To engage producers and eligible partners
in conservation projects to achieve greater
conservation outcomes and benefits for pro-
ducers than would otherwise be achieved.

(Pub. L. 99-198, title XII, §1271, as added Pub. L.
113-79, title II, §2401, Feb. 7, 2014, 128 Stat. 744;
amended Pub. L. 115-334, title II, §2701, Dec. 20,
2018, 132 Stat. 4592.)

REFERENCES IN TEXT

Sections 3839aa-9, 3839bb-3, 3839bb—4, and 3843 of this
title, referred to in subsec. (b)(1), were repealed by Pub.
L. 113-79, title II, §§2706(a), 2708, 2709(a), 2710(a), Feb. 7,
2014, 128 Stat. 768, 770.

AMENDMENTS

2018—Subsec. (a)(1). Pub. L. 115-334, §2701(1)(A), in-
serted ‘¢, including partnership agreements funded
through alternative funding arrangements or grant
agreements under section 3871c(d) of this title,” after
‘“‘partnership agreements’.

Subsec. (a)(2). Pub. L. 115-334, §2701(1)(B), substituted
‘“‘program contracts with producers’” for ‘‘contracts
with producers”.

Subsec. (b)(1). Pub. L. 115-334, §2701(2)(A), substituted
“To carry out eligible activities’ for ‘“To use covered
programs’’ in introductory provisions.

Subsec. (b)(2). Pub. L. 115-334, §2701(2)(B), added par.
(2) and struck out former par. (2) which read as follows:
“To further the conservation, restoration, and sustain-
able use of soil, water, wildlife, and related natural re-
sources on eligible land on a regional or watershed
scale.”

Subsec. (b)(3)(A). Pub. L. 115-334, §2701(2)(C)(i), in-
serted ‘‘, including through alignment of partnership
projects with other national, State, and local agencies
and programs addressing similar natural resource or
environmental concerns’ after ‘‘production on eligible
land”.

Subsec. (b)(3)(B). Pub. L. 115-334, §2701(2)(C)(ii), sub-
stituted ‘‘adoption, installation, and maintenance’ for
“installation and maintenance”.

Subsec. (b)(4), (56). Pub. L. 115-334, §2701(2)(D), added
pars. (4) and (5).

§ 3871a. Definitions

In this subchapter:
(1) Covered program

The term ‘‘covered program’ means the fol-
lowing:

(A) The agricultural conservation ease-
ment program.

(B) The environmental quality incentives
program.

(C) The conservation stewardship program,
not including the grassland conservation ini-
tiative under section 3839aa-25 of this title.

(D) The healthy forests reserve program
established under section 6571 of this title.

(E) The conservation reserve program es-
tablished under subpart B of part I of sub-
chapter IV.

(F) The programs established by the Sec-
retary to carry out the Watershed Protec-
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