
OPTION TO PURCHASE AGRICULTURAL LAND PRESERVATION EASEMENT

WHEREAS, the Board of County Commissioners of Frederick County, Maryland ("County"), adopted the Local Program For the Preservation of Critical Agricultural Land, Frederick County Code, §1-13-34 effective April 5, 1994 and as Amended effective February 1, 2002 (hereinafter referred to as "Program");

WHEREAS, this Ordinance provides that an applicant for the Program may sell to the County an Option to Purchase (hereinafter referred to as "Option") an agricultural land preservation easement, prohibiting any development of the property (hereinafter referred to as "easement), while at the same time attempting to establish an agricultural preservation district on the property and convey this easement to the State Agricultural Land Preservation Foundation (hereinafter referred to as "Foundation") or other Governmental Land Preservation Programs as approved by the Board of County Commissioners, pursuant to the provisions of the Annotated Code of Maryland, Agricultural Article, Section 2-501 and following, as amended; and

WHEREAS, under the Program, the Option is to be purchased from the applicant for no more than seventy-five percent (75%) of the agreed upon value of the development rights (agricultural land preservation) easement.  The Option is intended to remain in effect for a term of five (5) years unless sooner terminated by Sellers in accordance herewith.  If the Foundation or other Governmental Land Preservation Program purchases the easement during the term of the Option and the amount received by the applicant as payment for the Option is returned to the County, along with the notice required pursuant hereto, this Option will terminate.  If the Foundation or another Governmental Land Preservation Program does not purchase the easement during the term of the Option in accordance herewith, this Option will automatically be exercised, and the easement will be deemed granted and conveyed to the County by the applicant for no additional consideration and without further action; and

WHEREAS, the Option is being purchased pursuant to this Program.

NOW, THEREFORE, THIS OPTION TO PURCHASE, made this ________ day of _______________, 2003, by and between 





, his wife (hereinafter referred to as "Sellers"), and THE BOARD OF COUNTY COMMISSIONERS OF FREDERICK COUNTY, MARYLAND, a body corporate and politic of the State of Maryland (hereinafter referred to as "County").


WITNESSETH
 

In consideration of the payment of the sum of  









   ($) consideration, all as hereinafter set forth, the receipt and adequacy of which is hereby acknowledged, Sellers hereby grant to County the right and option to acquire the easement in, on, and over that tract or parcel of land, situate at 





, in the 
 Election District of Frederick County, Maryland, and described as follows:

BEING all and the same real estate, containing 

 acres of land more or less as contained by deed recorded in Liber 

 among the Land Records of Frederick County. 

This Option to Purchase is subject to the following terms, covenants, conditions, limitations, restrictions and agreements:

 
1.
This Option shall have a term of five (5) years, unless sooner terminated by Sellers in accordance herewith, commencing with the date of execution hereof by County, which term may be extended only by written mutual agreement of the parties.  The purchase price of the Option shall constitute the full price of the easement, and no further consideration shall be payable upon exercise of this Option by the County in accordance herewith.

 
2.
Sellers and their heirs or assigns shall actively and diligently pursue the establishment of an agricultural land preservation district on the property, and the conveyance of the easement to the Foundation or other Governmental Land Preservation Program at every opportunity during the term of this Option at an asking price no lower than the amount paid by County to Sellers for this Option.  The Sellers shall execute and deliver to County a notice (in recordable form) of its sale of the easement to the Foundation  or other Governmental Land Preservation Program ("Notice").  The Sellers' conveyance of the easement to the Foundation and the repayment to County of the full amount paid to Sellers for the Option and the recording of the Notice will automatically terminate this Option.  No conveyance of the easement to the Foundation or other Governmental Land Preservation Program shall be recorded prior to such repayment to the County and the recording of the Notice.  Any offer from the Foundation that equals or exceeds the consideration paid by County for this Option must be accepted by the Sellers.

 3.
This Option shall be exercised as follows:  If the Sellers do not terminate this Option within the five (5) year term, time being of the essence, by conveying the easement to the Foundation or another Governmental Land Preservation Program and repaying the consideration for the Option to County together with the required notice in accordance herewith, the Option shall automatically and absolutely be deemed exercised  by County with no further action required by either party.  In the event Sellers notify County before the expiration of the five (5) year term that the Foundation or another Governmental Land Preservation Program will not purchase the easement, then County may also exercise the Option by sending written notice to Sellers at 




 , , by  first-class mail or by personal delivery to the Sellers.  This written notice shall be deemed delivered two (2) days after it is posted in the United States mail system.  

 
4.
Should the Foundation or another Governmental Land Preservation Program fail to purchase the easement within the term of this Option, Sellers may only terminate this Option by performing each of the following acts within the term of this Option:  (A) notifying the County of their intent to terminate no less than thirty (30) days prior to termination of this Option; (B) repaying to the County the full consideration for this Option plus interest for the entire term of the Option, at the legal rate in effect at the time of termination; and (C) recording in the Land Records of Frederick County a notice of the termination of this Option.  Failure of the Sellers to so terminate shall automatically constitute the exercise of this Option by the County in accordance herewith.  Failure by the County to give notice of its exercise of the Option will not terminate this Option or in any other way affect the right of the County to exercise any rights under this Option after its expiration.  The Notice to terminate the Option must be in recordable form and must be executed and acknowledged by Sellers and County prior to recordation.  Any recording of a conveyance of the easement by Sellers to Foundation or any other individual or entity other than County (or its permitted assigns) shall be null, void and extinguished ab initio unless the Notice is recorded prior thereto.

 
5.
After the Option is deemed exercised by County, Sellers shall execute, acknowledge and deliver to County the Deed of Easement substantially similar to the Deed of Easement attached hereto as Exhibit A and incorporated herein for recording among the Land Records of Frederick County.  In the event Sellers fail to execute and deliver this Deed within 30 days, Sellers hereby irrevocably appoint County their attorney in fact for purpose of executing Deed on Sellers' behalf.  

 
6.
During the term of this Option, and in perpetuity thereafter, the Sellers covenant for and on behalf of themselves, and their heirs, personal representatives, successors and assigns, to do or refrain from doing upon the property all and any of the various acts hereinafter set forth, it being the intention of the parties that the property shall be preserved solely for agricultural use in accordance with the provisions of Agricultural Article, Title 2, Subtitle 5, Md. Ann. Code, 1985, as amended, and that the covenants, conditions, limitations and restrictions hereinafter set forth are intended to limit the use of the above described land and are to be deemed and construed as real covenants running with the land.


COVENANTS, CONDITIONS, LIMITATIONS, AND RESTRICTIONS 

Subject to the reservations hereinafter contained, the Sellers covenant, grant, and relinquish the following rights as to the property:


A.
(i.)
The right to develop or subdivide the above described land for industrial, commercial, or residential use or purpose; the Sellers reserve, as a personal covenant only and one not intended to run with the land, the right to convey one acre or less upon written application to the Frederick County Agricultural Preservation Advisory Board, to the Sellers or to each of the children of the Sellers in accordance with the current and effective Maryland Agricultural Land Preservation Foundation (MALPF) regulations for the purpose of constructing a dwelling for themselves or those children's personal use; however, the Sellers may not convey more than one acre, at a maximum density of not more than one acre for each twenty (20) acres or portion thereof, not to exceed ten (10) lots of one acre or less, on the land herein described; the Sellers shall pay the County for the release of the easement or for the benefit of conveying, free of the easement restrictions at the price per acre that the County paid the Sellers for the grant of the easement; provided, however, the right to construct, subject to the approval of the Frederick County Agricultural Preservation Advisory Board, houses for tenants fully engaged in the operation of the farm provided such construction does not exceed one tenant house for each one hundred (100) acres or in accordance with the current and effective MALPF regulations.  The land on which a tenant house is constructed may not be subdivided or conveyed to any persons.  In addition, the tenant house may not be conveyed separately from the original parcel.  The Sellers shall notify the County if the land is subdivided to permit the County to determine whether such subdivision violates any of the covenants, conditions, limitations or restrictions contained herein;    





(ii.)
The right to subdivide the above described land for any purpose except upon written approval of the Frederick County Agricultural Preservation Advisory Board; 








(iii.)
Before any conveyance is made pursuant to Paragraph (A)(i) above, the Sellers shall agree with the Frederick County Agricultural Preservation Advisory Board not to further subdivide any land conveyed.  This agreement shall be recorded among the Land Records where the land is located and shall bind all future owners.




(iv.)
On request to the Frederick County Agricultural Preservation Advisory Board, an owner may exclude from the easement restrictions one acre per each single dwelling, which existed at the time of the sale of the easement, by a land survey and recordation provided at the expense of the owner.  However, before any exclusion is granted, an owner shall agree with the Frederick County Agricultural Preservation Advisory Board not to subdivide each acre excluded.  This agreement shall be recorded among the Land Records where the land is located and shall bind all future owners. 


The limitations set forth under paragraphs A.(i). and A.(iv). that the maximum lot size be one acre or less is increased to 2 acres or less if the circumstances described in Agricultural Article, Section 2-513, Annotated Code of Maryland, exist.



B.
The right to erect, display, place or maintain signs, billboards, or outdoor advertising displays on the land herein described; provided, however, the Sellers reserve the right to erect signs not exceeding four feet (4') by four feet (4') for each of the following purposes:  




(i.)
To state the name of the property and the name and address of the occupant;




(ii.)
To advertise any home or ancillary occupation consistent with the purposes of this easement subject to the approval of the county; and




(iii.)
To advertise the property's sale or rental.



C.
The right to dump ashes, sawdust, trash, rubbish or any other material; provided, however, the Sellers reserve the right to dump any material which is for regular agricultural use.  The Sellers reserve the right to use the above described land for any farm use, and to carry on all normal farming practices, including the operation at any time of any machinery used in farm production or the primary processing of any agricultural products; the right to conduct upon the above described land any agricultural operation which is in accordance with good husbandry practices and which does not cause bodily injury or directly endanger human health, including any operation directly relating to the processing, storage, or sale of farm, agricultural or woodland products produced on the said above described land; and all other rights and privileges not hereby relinquished, including their right of privacy.

And the parties, for themselves, their successors and assigns, further covenant and agree as follows:



A.
The Sellers shall manage the above described land in accordance with sound agricultural soil and water conservation practices so as to promote the agricultural capability of the land; and shall manage any woodland in accordance with sound forestry practices; however, the Sellers reserve the right to selectively cut or clear from time to time trees which will not alter the agricultural character of the land or diminish its productive capability.



B.
The Sellers shall implement all soil conservation and water quality practices that are contained within a soil conservation plan approved by the local soil conservation district, made or revised within the last ten (10) years of the date of the application to sell an easement, which lists all soil conservation and water quality problem areas on the land.  The plan shall be implemented according to the schedule of implementation contained within the plan which exists at the time of easement settlement.  Revisions to the schedule of implementation may be made as approved by the Board of Supervisors of the local soil conservation district, however, the plan shall be fully implemented within ten (10) years of the easement settlement date.  Exceptions may be considered by the County on a case by case basis.



C.
The County or its authorized representative, shall have the right to enter on the above described land from time to time for the sole purposes of inspection and enforcement of the easement, covenants, conditions, limitations, and restrictions herein contained; provided, however, that the County shall have no right to inspect the interior of any structures on the above described land.



D.
That if the easement or any covenant, condition, limitation or restrictions herein contained is violated or breached, the county may, after due notice to the Sellers, their successors or assigns, institute an action in equity to enjoin, by ex parte, temporary or permanent injunction, such violation or breach; to require the restoration of the above described land to its condition prior to such violation or breach; to recover damages; and to take such other legal or equitable action as may be necessary or desirable, in the County's sole discretion, to insure compliance with the easement and the covenants, conditions, limitations and restrictions herein contained.



E.
If the Sellers have any doubt concerning the easement, covenants, conditions, limitations or restrictions herein contained with respect to any particular use of the above described land, they may submit a written request to the Frederick County Agricultural Preservation Advisory Board for consideration of such use.



F.
That this easement does not grant the public any right of access or any right of use of the above described land.



G.
That nothing herein contained shall relieve the Sellers, their heirs, personal representatives, successors or assigns of the obligation to pay real estate taxes.



H.
That this easement shall be in perpetuity and may be released only by the County as provided by Agricultural Article, Section 2-514, Md. Ann. Code 1985, as amended with the County substituted for the Foundation.



I.
The Sellers further covenant that they have not done any act, matter or thing whatsoever, to encumber the property hereby conveyed; that they warrant specially the property interest hereby conveyed; and that they will execute such further assurances of the same as may be required.


7.
County shall not be liable for any broker's commissions or finder's fees claimed in any way connected with this Option.

8.
Sellers warrant that there has been no environmental damage on the property from any past operations and past storage of any hazardous/toxic substances, contaminants or wastes as defined by applicable federal, state and local regulations.

9.
This Agreement contains the final and entire agreement between the parties hereto, and neither they nor their agents shall be bound by any terms, conditions, or representations not herein written.  The introductory recitals and whereas clauses are incorporated herein and accurately represent the factual context of this Option and the intentions of the parties hereto.

10.
Time shall be of the essence of this Agreement.

11.
This Option shall be recorded among the Land Records of Frederick County.

12.
Sellers agree to provide County with any additional documents reasonably necessary or desirable to accomplish the intent of this Option and the Local Program for the Preservation of Critical Agricultural Land.

13.
The parties hereto bind themselves, their heirs, personal representatives, successors and assigns, for the faithful performance of this Option.  This Option shall not be construed to prohibit the ability of Sellers to convey all or part of the above described property to a third party, provided, however, that any such conveyance shall be subject to the terms of this Option.

AS WITNESS the hands and seals of the parties hereto.







________________________________(SEAL)







________________________________(SEAL)







Sellers

Executed by the County on this ______ day of ____________, 2003.

ATTEST:




BOARD OF COUNTY COMMISSIONERS

OF FREDERICK COUNTY, MARYLAND

___________________________
       By:________________________________(SEAL)

Douglas D. Browning


John L. Thompson

County Manager



President

STATE OF MARYLAND, COUNTY OF FREDERICK, TO WIT:

I HEREBY CERTIFY that on this           day of                               , 2003, before me, the subscriber, a Notary Public of the State and County aforesaid, personally appeared                          NAME             , known to me (or satisfactorily proven) to be the persons whose names are subscribed to the within instrument and acknowledged that they executed the same for the purposes therein contained, and in my presence signed and sealed the same.

WITNESS my hand and Notarial Seal.

______________________________________

Notary Public

My Commission Expires:______________

STATE OF MARYLAND, COUNTY OF FREDERICK, TO WIT:

I HEREBY CERTIFY that on this             day of                                  , 2003, before me, the subscriber, a Notary Public of the State and County aforesaid, personally appeared John L. Thompson, President of the Board of County Commissioners of Frederick County, a body corporate and politic of the State of Maryland, and that he, as such President and being authorized so to do, executed the foregoing instrument for the purposes therein contained by signing the name of the body corporate and politic by himself as President.

AS WITNESS my hand and Notarial Seal.

______________________________________

Notary Public

My Commission Expires:_____________

SUBORDINATION



 and 



 , Mortgage Holders, hereby join in the execution of this Option to Purchase Agricultural Land Preservation Easement for the sole purpose of agreeing to subordinate to this Option to Purchase Agricultural Land Preservation Easement, and hereby does subordinate the Purchase Money/Mortgage lien from Grantors dated 


 and recorded among the Land Records of Frederick County, Maryland in Liber 
, Folio 
.

ATTEST:






                                                          
      
___________________________(SEAL)

STATE OF MARYLAND,                              COUNTY, TO WIT:


I HEREBY CERTIFY that on this          day of                                  , 2003, before me, personally appeared 


  and 



 , known to me (or satisfactorily proven) to be the person whose name is subscribed to the within instrument and acknowledged that he executed the same for the purposes therein contained, and in my presence signed and sealed the same.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.


_________________________________


Notary Public

My Commission Expires:_______________

I hereby certify that this Option to Purchase Agricultural Land Preservation Easement was prepared by or under my supervision, and I am an attorney duly admitted to practice before the Court of Appeals of Maryland.

_____________________________________

Michael J. Chomel
D/model, option

2

