For
Son CongtnMeation ,
R¥ation o 80 copy,
%815y g SOCIETy ] %ct

- £ Anken, » OF AM,
“M\’Eﬂy. ; ;;: Roag " ERICA

LAND USE--PERSUASION OR REGULATION? THE BEST OF BOTH WORLDS

| welcomed the invitation to appear on this panel and to
try and take the middle ground; but | spent some uneasy summer hours
thinking about what to say and how to say it.

Basically, as a free American and as one who has worked for
thirty years in a successful voluntary conservation program, | thought
| was opposed to regulation of any kind. But on closer reflection of
my life | find | have long accepted many limitations on my personal
freedom of action.

As | commute about 70 miles each day to and from USDA, |
do stop at red lights (and | expect others to obey when | have the
green signal). | belong, as you do, to a community of people. We
have a responsibility to act in ways that do not create a nuisance
or threaten the safety of other members of the community.

An individual's legal relationship to the community long
ago dictated use of the Nation's police powers...passed for the most
part to the sovereign states...delegated from there in lesser degree

to local units of government through enabling legislation.

Material presented by Norman A. Berg, Associate Administrator, USDA,
Soil Conservation Service, at the annual meeting of the Soil Conservation
Society of America, Syracuse, New York, August 14, 1974.
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These powers are applied most visibly to the use of motor vehicles
or to crimes against property and persons.

People who are seeking equitable solutions to land use
problems are concerned that individual rights will be unnecessarily
eroded by increased community action in this arena. Yet in the final
analysis, the application of public police powers to land use
problems may well be no different than their application to traffic
or respecting our neighbors' safety and welfare rights. But the search
for solutions in this complex area is likely to be frustrating and
take time.

Land is a finite resource. How it is used is increasingly
important to the quality of life of present and future Americans. Most,
if not all, citizens are affected by its use. Development pressures,
coupled with some deficiencies in how land is now converted from rural
to urban uses, has led to growing concern for more responsible public
policies. The intent and form of such policies will depend on what the
public will accept and support.

The major responsibility for land-use policy--planning,
persuasion, and/or reaulation--rests with local and state governments.
Within this framework, the rights and responsibilities of landowners

and users must be recoanized and protected to the maximum extent possible
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But the frontier days of land-use decision making are about gone. The
public will not long tolerate purely private-enterprise decisions as to
whether for instance productive farmlands or valuable wetlands are

to be urbanized.

Permanent disruption of any natural resource, including land,
should and will be more and more a matter of public concern. Various
levels of government will have to take an interest and take acceptable
action. And many will have to do it in this decade.

Regulatory actions on land use, enacted into state statutes
or local ordinances--and presumed to be constitutional--are most likely
to be dedicated mostly to helping pfevent a public nuisance, threats to
the public safety, or victimization and fraud. Questions of
acceptability of properly drafted land use ordinances are also apt
to be more political than judicial.

Many institutions--laws, practices, and contractual
arrangements--and market forces interact to influence decision making
about use, ownership, and management of natural resources. To achieve
desired objectives, some of th/\instrffgions may need to be changed
and new arrangements made.

A broad base of citizen participation will be needed to help ?
set the objectives in the first place, hg}paeﬁange the institutions,
and ggkﬁthake the decisions about land use. The demoﬁstrated broad
interest in environmental improvement directly touches on many land
use decisions and gives hope that similar interest can be built around

land use.
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Broad public participation will be required to coordinate land-use
objectives with objectives for economic growth, environmental quality,
transportation, soil and water conservation, and others.

An important aspect of the institutional structure for land
use, as for all other resource decision-making, will be to continually
renew support for the process, review and reshape or update objectives,
and improve techniques used. Land use objectives cannot be static.

All of these actions will require a great deal of persuasion.
v5. ot wlot o

| am inclined toward using persuasionAto sqlve problems.
That's the way | grew up; and | have worked vigorously to defend and
promote that method of land and water management for private property.
But | will admit that in ocoing around danglina carrots to get action |
sometimes have wished for a stick or two to wave at the same time on
some tough problems.

For many years, |'ve taught a USDA Graduate School Course on
management and supervision; and one text in particular attracts students,

It's titled, "It All Depends.' The author emphasizes the need to know:

"Which principle applies under what circumstances and to what

extent it applies."
He makes a rather devastating critique of the ''cookie cutter"

answers to all problems. There certainly are no ''cookie cutter' or

standard answers to as complicated and controversial -matter as land Aa4£:>Jldﬂa)
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We will need to select and modify principles to fit circumstances.
Many useful, down-to-earth guidelines will prove workable or adaptable.
What is the best of both worlds, persuasion or regulation--
or is it three worlds with do-nothing or leave-things-as-they-are?
It all depends!
First, what do we really mean by land use? |t—may—be—Fairly
Tate_iE_EEiE_ﬂggLLng—ﬁeﬁ—definitions, but it's never too lateto-try
explaining landuse—poticy TH terms that are current. ''Land use"

debate today isn't related so much to the present use of land as it is

to possible change in use, either to someone's idea of a '"better use''
or ''use according to its capability' or even to ''non-use.' It often
is a question of (1) Growth vs. no or slow arowth, or (2) development vs.
preservation. Z/ FC ﬂ,c,l /27&.-3‘-76&%5‘,\/1/_

As we view this at the Department of Agriculture, land use
policy is a key facet of our general decision-making process on the
use of natural resources. It is a tool to carry out governmental
development policies evolving from decisions on related policies on
economic, social, or environmental issues. Land-use policy and its
consequences provide a focal point to identify and resolve conflicts
growing out of competing land uses.

Land use policy, as phrased in a recent policy statement by
USDA Secretary Earl Butz, is the expression of society's determination

of how its resource, land, is used.
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Land-use policy refers to the total of all those national, state,

and local laws, ordinances, and attitudes affecting the short-term
or lona-term uses of land, private, or public, through such
mechanisms as ownership, inheritance, taxation, condemnation, zoning,
redeve lopment, buildina regulation, master planning and legislative
fiat.

Ve accept and endorse the fact that land, water, and air are
basic assets to be used and managed wisely to protect, conserve, and
enhance their productivity and quality for all Americans. Public
interest in these basic assets calls for an effective plannina and
decision-makina mechanism that complements local government's responsi-

bilities for land-use limitations. The Nation is challenged to reconcile
S

competing uses for land, and the impacts of such uses on water and air

e B N S e,
to assure the maximum possible advantage to the Nation.

There are strengths and weaknesses in either persuasion or
iy b il

regulation by itself. | do think that in the U.S.A. we are beyond the
stage of just lettina thinas happen--the ''laissez faire' approach--to
achieve solutions to the challenaes in this field.

Professor John E. Cribbet summarized the consequences of
laissez-faire philosophies with respect to land riaghts:

"The principal consequence of laissez-faire was to continue
the tradition that had characterized Anglo-American lgw for a long

time--the tradition of entrusting the protection of vital social

interests to private contract or to essentially private litigation.



Minerals could be exploited, forests could be destroyed, streams could
be polluted, water could be wasted, air could be contaminated and
buildings could be constructed in growing cities without regard to
elementary principles of health (to say nothing of esthetics), all in
the sacred name of private property. If the prevailing concept of
property could have been viewed as a bundle of sticks representing
rights (the favorite visual aid of property professors), most of them
would have been labeled 'private' although an occasional fragile straw
would have borne the sign 'public--to be activated by private
initiative.' These straws representing the doctrine of nuisance were
real tokens in the wind. They demonstrated that even at their most

extreme, development property rights could not be absolute."

As early as 1940, Ely and Wehrwein, in Land Economics, '
stated in regard to policies of public control over land:

"Insofar as land and resources are affected by public interest,
no landowner holds title to land to the exclusion of the rights of the
public, including future as well as present generations. Our political
philosphy must give meaning and content to the vague idea of 'public vs.
private rights' to land. The right to control land uses exists and
lies in the sovereign power of the state and may be exercised through
the police power, eminent domain, and taxation. The real question is
whether the people are willing to make use of these powers within the

rule of reasonableness, as decided by the courts and American traditions."




This statement can hardly be improved upon today. If
government spending is added to those powers enumerated by Ely and
VWehrwein, we have a substantial listing of forces that can be used
to implement land policy. What the statement does not specify,
however, is that these powers or forces are variously distributed

among different levels of government in our system. Until public

("___'-'———._._
attention began to focus recently on the issue of a national land use
—— — ——

policy, little official effort was made to integrate the powers
e ——
available at different levels of government to address land use problems.

In ageneral, the powers of agovernment may be characterized as
follows: The Federal Government has immense power to tax and spend;
the State governments have lesser powers to tax and spend, but they
have broad requlatory powers; and the local governments have more
limited power to tax and requlate, but they have a uniaue opportunity
to hear or express the views of individual citizens.

There are many techniques for guiding land use decisions,
ranging from full public ownership to voluntary aareements with
individual owners. VWithin this broad range are many regulatory and
incentive measures. Zoninag and land use regulation, to restrict specific
uses or designate areas for certain activities, are used by both local
and State governments. Highways, water and sewer systems, and other

public facilities are recognized as having major influences on area

development.
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Several states offer property tax relief as an incentive to retain

land in aaricultural, forestry, and other open-space uses. Ta

7
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incentives also have been used to encourage desired land and j(
economic development. ¢G (\/
The question is no longer whether U.S. landowners face more

control and regulation--but in what form. The Nation is already far

along this path. For example, all levels of government presently
exercise some of the controls over land use:

First--public ownership: L42% of the Nation's land is now

e
held by Federal, state, or local government for a large variety of
uses--forests, parks, highways, airports, wildlife, landfills,
wilderness, reservoirs, watersheds, flood plains, military reservations,
public buildings, sports centers and recreation. This is the ultimate
in requlation, in determining control over land.

Bv various acquisition and disposal actions, the Federal

Government has at one time or another in our history been the owner of

1,442 million acres of land in the 48 contiguous States--or 77 percent

of their total area. It has been the owner of 385 million acres or

virtually all of Alaska. Today, Federal lands total 755 million acres,
of which 699 million remain from the original public domain and 56
million acres have been purchased from private landowners.

The control of land by any level of government causes
considerable concern in our Nation. The concept that property rights

of the landowner are not to be trifled with is strong.




In 1862, after long delays and hot debate, President
Abraham Lincoln signed the Homestead Act. This law presaged a major
shift in national policy in favor of land conveyances to settlers.
In return for a relatively small unit of free land, a man was expected
to reside for a certain time, improve it (usually by cropping),
construct a home and comply with simple administrative requirements.
Therefore, the history of land acquisition, disposal, and

e — — e—

retention is the story of emergina needs and aspirations of people
———— — —

in a derLEElEg_ﬂiiipn.

The Nation is not now trending toward less public
ownership--but slightly more. There are advantages and disadvantages--
but one point is important. Public land does normally not yield tax
revenue. Thus, added government land ownership as a method of requlation
for certain defined uses would add to the present tax burden on private
lands which now comprise 58 percent of the Nation. Tax policy and tax
reform will be increasingly an important part of land use policy.

On the other hand, when land is owned by the public it can
be used by the public (individuals and business firms) with reasonable
regulation. A strong continuing issue in public land management is
that of multiple vs. sinale use. The citizens' suit will challenge the

land use manager to search for uses that are compatible and proper (in

some cases an impossible task).

22,10



Second--eminent domain, another form of land acquisition
(public ownershiﬁ) in certain cases without the private owner's
enthusiastic consent is used or available for many public projects
including watershed and resource development measures.

Third--soil and water conservation districts have had nearly
four decades of exp;:?zﬁzg_?E*EEVElop?E;-EEEEEEf§“6fma public interest
in private land (and communicating a private interest in the use and
care of public land). Many so-called incentives, including technical
assistance to farmers, have been justified not only as providing aid
to particular farmers but as expressing a public interest in maintaining
the land resource. We are reminded that the Standard State Soil
Conservation Districts lLaw sent by the President to the Governors in
1937 provided a procedure by which soil conservation districts could
be organized as subdivisions of the state to exercise two types of
powers:

-=(1) The power to establish and administer erosion control
demonstration projects and preventative measures, and

--(2) The power to prescribe land-use requlations in the
interest of the prevention and control of erosion, such regulations to
have the force of law within the district.

These latter powers were covered in sections 9 to 12 of the
model act and were quite substantial. The supervisors were authorized
to formulate land-use regulations and conduct hearings thereon. They
could not become law, however, until they had been submitted to a

stringent referendum of the land occupiers in the districts.
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Twenty-seven States and Puerto Rico have this feature in
some form as part of their law. These provisions have, to date,
been used very sparingly. Our records show that only two districts

have had land use regulations in effect for some years. One in

—_——

North Dakota regulated grazing of certain rangelands, the other in

Oregon prescribed land use and treatment of certain dune areas.

However, in February 1974, a district in New Jersey enacted
comprehensive regulations for control of soil erosion and sediment.

Legislation to strengthen programs for the control of
sediment is getting attention in man stat/ lowa action to require
"soil loss limits' regulations is_ﬁremi§ed on a finding that erosion
may be found to be a nuisance on any T;nd in the State.

Fourth-- zoning, long a part of the urban scene, has only
L Cs

sparingly been used for rural land except in urbanizing areas. It,
too, has its limitations.

Fifth-- health ordinances have increasingly been called upon

to slow or direct community growth that uses land.

Sixth-- class-action suits, the most recent of the private

._-——'-'----_
citizen's avenues to influencing land use decisions, have led to increased
regulatory type action through decisions in the courts
l..-v\-.

| think if we are to achieve the M

should use these past experiences as valuable reference points for any

future action. Land use policy should:
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--Make full use of the best features of past action.

--Meet needs and values as best they can be ascertained
through public involvement, and

--Provide for a dynamic, open-ended approach with options
available for a changing future.

It is equally important to have goals to not only promote
the public welfare but also to protect private rights. In discussing
land use reaulation, the public will want to promote:

--Efficient use of community lands

--Environmental quality, and

-=-Concern for social and economic well being.

In land use control activities, the public will want to
prevent:

--Fraud and victimization

--Public nuisances

--Threats to public safety.

In protecting private rights government should insure:

-=-Due process of law

--Participation by affected individuals, and
--Reasonable certainty in the use of lands.
The Nation will want to try to avoid:
==Discrimination

--Unreasonable regulation and

--Taking without compensation.
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The questions that come to mind for ydebate include:

--Should land use planning and implementation of plans be
mandatory or optional?

--Shoula plenrirg and land development control be environ-
mental or should social and econcmic factcrs be considered tco?

--How zre the interests of the public (consumer) to be
identified, represented, and protected?

--Will the public be meaninafully involved in the decicicns?

Who is to heve the final word?

--What levels of government should exercise any increase in
regulatery powers?

--How broad should these powers be?

--Who will do the planning, regulating and implementing
of plans?

--What features of persuasion and education can be accelerated
and hew shculd this be done?

Finally, the proper relation betweer public authority anc
private rights in land is a recurring theme in Anglo-American history,
a theme that has greatly influenced our legal traditions. Known tc
lawyers as the ''Taking Clause,' these few words from the fifth amendment
to the U.S. Constitution protect one of the most fundamental of all
individual rights: ''Nor shall private property be taken for public use,

without just compensation.'
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It is worth remembering that when that doctrine was formu-
lated during the past century, land was regarded as unlimited and its
use not ordinarily of concern to society. Circumstances are different
today.

As Marion Clawson of Resources for the Future says in his
"Historical Overview of Land Use Planning in the U.S.';

"Two dominant themes emerge:

(1) Development of land has been an ideology of the
American society and economy; and

(2) The balance of power has gradually shifted in favor of
public interests in land (publicly and privately owned) rather than
private interests.'

The U.S. concept of land ownership has gradually changed
since the colonial period. Private ownership of land has always rested
upon public acceptance, as reflected in laws and custons, but the rights
and privileges of that ownership have been changed over the decades--
and can be changed in the future.

As the U.S. developed from a sparsely settled agrarian economy
into a populous and affluent Nation, changes were made and accepted.
What was tolerated when a landowner's nearest neighbor was across the
back forty often became intolerable when the neighbor was on the next
lot a few feet away. Thus, the urban land use zoning action was taken
early in this century. The U.S. is now again in the midst of a great

W-\—WW

sorting out of the rights of its land.

\__-__________\______/-—\..._________,.-"-‘\
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It is necessary to have goals for the use of land. In USDA
agencies are to be guided by these purposes in implementing land use
programs:

(1) To conserve and improve land and related resources.

(2) To seek fair returns for farms, forests, and ranches
as economic units.

(3) To promote economic development in the rural areas.

(4) To enhance the amenities and social assets of rural
America.

(5) To assist all citizens and agencies to obtain technical
data needed for planning.

(6) To support research and education on land-use planning.

(7) To conduct programs within state and Federal environmental
standards.

In the management of all of America's natural resources, the
best of the two worlds of persuasion and regulation will be achieved
through responsibility, flexibility, respect for people and resources,
and earnest efforts to communicate on a continuing basis with all the
people and groups that have an interest in the use of land.

The time to develop or strengthen these qualities is short.
Our success in building these qualities will determine in large part
how close we can come to achieving the best of both worlds. Will we

make it? It all depends!

#ARRRR
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