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California is blessed with a dynamic agricultural landscape and diverse economic interests. Renewed interest in agri-
culture and a rebounding development economy—particularly in the renewable energy, housing, water  infrastruc-
ture and transportation sectors—has increased the need for tools and skills to balance the two and when necessary 
to provide effective viable mitigation for the loss of farmland. This guidebook, “Conserving California’s Harvest: A 
Model Mitigation Program and Ordinance for Local Governments,” provides valuable knowledge, insights and tools 
to help policymakers and stakeholders achieve and maintain that balance.

Over the past 20 years, the tools for farmland mitigation have evolved, and local governments now have a variety of 
approaches to consider for their local farmland mitigation programs that aim to preserve our open spaces and work-
ing lands, strengthen our agricultural economies, and help protect California’s biodiversity. Moreover, each commu-
nity brings its own array of philosophies, experiences and tools to this task.  The California Council of Land Trusts, 
with grant support from the Department of Conservation’s California Farmland Conservancy Program and the 
Columbia Foundation, has prepared this guidebook to assist these communities in their endeavors to develop, refi ne 
and enhance their farmland mitigation programs. The guidebook has distilled the best practices developed over the 
years into a farmland mitigation primer with an accompanying model farmland mitigation ordinance for use by local 
governments.  

We believe this guidebook will be a valuable asset to local governments for developing and fi ne-tuning their farmland 
mitigation programs so that they are effective. We look forward to seeing the continued implementation and evolu-
tion of farmland mitigation programs that preserve and protect our world-class agricultural landscape. California’s 
farmers and consumers deserve no less.

FOREWORD

John Laird
Secretary
California Natural Resources Agency

Karen Ross
Secretary
California Department of Food and Agriculture
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California has a rich and unique agricultural heritage of feeding the nation and even in this era of a global food 
economy its farms and ranches still produce nearly 50% of the nation’s food. The expanding footprint of trans-
portation, water, and renewable energy infrastructure, along with the resurgence of the housing market, are 
generating pressure on California’s working farms and ranches for development and conversion of their vital and 
irreplaceable land to non-agricultural uses. There is a growing interest by local governments—especially in the 
Central Valley—to create local mitigation programs for the loss of farmlands. It is up to the discretion of a lead 
agency—often a local government—to determine what mitigation is required and it has become standard prac-
tice to provide some form of mitigation. As the implementation of farmland mitigation has evolved there is an 
increasing need for farmland mitigation programs that will withstand legal challenges. 

This guidebook is intended as a resource for local governments that are developing mitigation programs for 
the conservation of farmland in California. The guidebook thoroughly discusses farmland mitigation policies 
and implementation strategies. It includes model policies and a model local ordinance. The California Council 
of Land Trusts developed this guidebook with input from experts in the fi elds of local governance, agriculture, 
conservation, law and mitigation. In addition to the guidebook, on-line resources are available and a full training 
course designed for local government has been developed and can be provided in-person and by webinar1. 

EXECUTIVE SUMMARY

1 http://www.calandtrusts.org/resources/conserving-californias-harvest
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In the face of renewed pressure on farmland for con-
version to housing, utility scale renewable energy 
projects, and infrastructure development there is a 
growing interest by California’s local governments— 
especially in the Central Valley—to create local farm-
land mitigation programs. Some form of compensa-
tory mitigation has become a standard requirement 
for projects that convert farmland to non-agricultural 
uses, and it is up to the discretion of a lead agency to 
determine what mitigation is required. 

Over the last 30 years, the need to provide mitiga-
tion measures to avoid, minimize, reduce, and/or 
compensate for the loss of farmland resulting from 
development or other land use changes has fostered 
the exploration of a variety of mitigation approaches 
in California. Providing land mitigation, which 
results in the preservation of farmland to compen-
sate for the loss of farmland, has been a fundamental 
concept for farmland mitigation. Strategies include 

direct protection of farmland by acquisition of fee 
title or conservation easements, term protection via 
deed restrictions, in lieu fees for acquisition, and 
fees to fund agricultural supportive programs such 
as research stations, youth education programs and 
the like. There are serious questions if the funding of 
programs to support agricultural marketing, educa-
tion and research, while laudable, fulfi lls the nexus 
requirements for mitigation of the loss of farmland. 
Farmland conservation easements are one of the most 
common tools used to mitigate for the loss of farm-
lands. Recent court cases such as Masonite2  have 
upheld the validity of farmland conservation ease-
ments as a means of implementing required mitiga-
tion for the loss of farmlands. 

Compensatory mitigation for the loss of farmlands 
in California began in earnest in the mid 1990’s. 
Some of the earliest farmland mitigation easements 
in California are the result of requirements from 

2 Masonite Corporation v. County of Mendocino (2013) 218 Cal.App.4th 230 
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the City of Davis and the Yolo County Local Agency 
Formation Commission (LAFCO) related to the 
annexation and development of farmland for several 
residential development projects. The requirement 
of compensatory mitigation for the loss of farmlands 
is now common in many regions of California and 
across the nation3. 

Two issues are driving the growing demand for farm-
land mitigation programs that will withstand legal 
challenge. First, as witnessed in recent court deci-
sions4, local governments face challenges to create 
viable and defensible mitigation programs. Second, 
local governments are developing regional plans in 
response to SB 375 (the Sustainable Communities 
and Climate Protection Act of 2008). SB 375-related 
plans may require agricultural mitigation programs 
as part of their implementation strategy and the plan-
ning processes can include identifi cation of agricul-
tural easements. This guidebook was developed by 
the California Council of Land Trusts (CCLT) to assist 
local government and stakeholders in responding 
to the demand for legally defensible and functional 
farmland mitigation. The guidebook includes: 

• Farmland Mitigation Primer— Covers key con-
cepts for local governments about implementation 
of agricultural mitigation, mitigation strategies, 
processes for establishing agricultural mitigation 
easements, types of qualifi ed easement holders, 
relevant state statutes, recent legal cases, steward-
ship requirements, and a discussion of agricultural 
mitigation easement issues. These issues include 
nexus, location and “stacking” agricultural miti-
gation easements with other types of mitigation 
lands. (See page 1)

 • Farmland Mitigation Implementation Policy 

and Procedures—Provides model local agri-
cultural mitigation policy documents including a 
model agricultural mitigation ordinance that local 
governments can customize to address the ratio-
nale, roles of respective parties, timing, 
process, and procedures of their mitigation 
requirements. 

Annotations, as appropriate, have been provided to 
illuminate rationales or provide discussion about 
alternatives. (See page 10)

• Guide for Effective Farmland Mitigation 

Easements—Identifi es and explains the necessary 
elements of a conservation easement being used 
for farmland mitigation, discusses the purpose of 
each major section of an agricultural conservation 
easement and, where appropriate, provides recom-
mended language for key elements. A discussion of 
the types of services and costs that may be involved 
in creating an agricultural conservation easement 
—transaction costs, survey or legal review—is also 
provided. (See page 14)

• Memorandum of Understanding (MOU)—
Provides essential elements of an MOU between 
the easement holder and local agency including 
roles and relationships, monitoring, enforcement, 
and endowment. A model MOU is in Appendix 2. 
(See page 19)

 • Oversight and Management of Farmland 

Mitigation Endowments—Easement holders 
have a signifi cant and enduring responsibility to 
manage endowments that accompany easements 
created through the mitigation processes. This 
chapter covers the many requirements, activities 
and decisions5  that easement holders must make, 
as well as guidance for the agencies that have over-
sight responsibility when another entity (e.g., a 
nonprofi t) holds the mitigation easement and 
associated endowment. (See page 21)

3 In addition to California, farmland mitigation is required in Connecticut, Massachusetts, Pennsylvania, and Vermont.

4 Building Industry Association of Central California v. County of Stanislaus et al. (2010) 190 Cal.App.4th 582

5 This includes managing each endowment separately or consolidating for investment purposes and maintaining project accounting, the need to develop sound 
investment policies that meet state requirements, need to understand and balance risk levels with return, and the costs versus benefi ts of professional investment 
services

INTRODUCTION
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 • Guidelines for Farmland Mitigation Banking 
—Provides policies and guidance for establishing 
an agricultural mitigation bank, a discussion of 
how to secure initial funding to create a bank, 
and includes two case studies of approaches to 
agricultural mitigation banks. (See page 24)

The California Council of Land Trusts assembled an 
Advisory Committee of local government representa-
tives, CEQA attorneys/experts, planners, developers, 
agricultural land owners, and land trusts experienced 
in holding farmland mitigation easements to provide 
additional expertise, insight and recommendations 
for this guidebook. 

In addition to this guidebook, CCLT has developed a 
training course for local government staff and deci-
sion-makers. Training materials include a PowerPoint 
presentation, additional case study materials and 
small group exercises6. 

AGRICULTURAL LAND MITIGATION 
IN CALIFORNIA 
Both the California Environmental Quality Act 
(CEQA) and the National Environmental Policy Act 
(NEPA) require the consideration of the potential 
impacts to agricultural lands from development. This 
guidebook relies on CEQA defi nitions of agricultural 
land located in Section 21060.1 of the California 
Public Resource Code: 

(a)  “Agricultural land” means prime farmland, farm-
land of statewide importance, or unique farmland, 
as defi ned by the United States Department of 
Agriculture land inventory and monitoring criteria, 
as modifi ed for California. 

(b)  In those areas of the state where lands have not 
been surveyed for the classifi cations specifi ed in 
sub-division (a), “agricultural land“ means land 
that meets the requirements of “prime agricultural 
land” as defi ned in paragraph (1), (2), (3), or 
(4) of subdivision (c) of Section 51201 of the 
Government Code. 

Mitigation is defi ned in Section 15370 of the 
California Code of Regulations (CEQA Guidelines) as: 

(a)  Avoiding the impact altogether by not taking a 
certain action or parts of an action. 

(b)  Minimizing impacts by limiting the degree or 
magnitude of the action and its implementation. 

(c) Rectifying the impact by repairing, rehabilitating, 
or restoring the impacted environment. 

(d)  Reducing or eliminating the impact over time by 
preservation and maintenance operations during 
the life of the action. 

(e)  Compensating for the impact by replacing or 
providing substitute resources or environments. 

There can be confusion when the term “agricultural 
land” is used as it can refer to irrigated prime farm-
land, farmland of statewide importance, or unique 
farmland as well as grazing and range land. While 
the preservation and protection of grazing and range 
land is crucial for both its agricultural value and its 
ability to provide high value habitat to a wide range 
of species, many of which are listed as threatened 
or endangered, this guidebook is focused on the 
mitigation of the loss of prime farmland, farmland 
of statewide importance and unique farmland. For 
clarity, the guidebook uses “farmland” to avoid confu-
sion with grazing and range land, however the policy 
approaches and mitigation practices are relevant to 
grazing and rangeland mitigation. 

6 www.calandtrusts.org/conserving-californias-harvest
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The Farmland Mitigation Primer provides a discus-
sion of the various approaches to farmland mitigation 
including: 

 • Conservation Easement
• Restrictive Covenants or Deeds
 • Fee Title

• In Lieu Fees
 • Mitigation Banks

CONSERVATION EASEMENT
A conservation easement is a voluntary, legally bind-
ing agreement that limits certain types of uses or 
prevents development from taking place on a piece of 
property now and in the future, while protecting the 
property’s resources such as habitat, open space or, 
as in the case of agricultural conservation easements, 
farmland. A conservation easement is recorded in 
the chain of title of the property and it “runs with the 
land” so that the restrictions also apply to future own-
ers of that land. Conservation easements are provided 
for in California Civil Code 815 et seq. Appendix 1. 
Conservation easements, as defi ned by California 

Civil Code 815.1, are perpetual (California Civil 
Code 815.2b). Any easement used for mitigation pur-
poses is specifi cally required to be perpetual per CA 
Government Code 65966(a):

“Any conservation easement created as a component 
of satisfying a local or state mitigation requirement 
shall be  perpetual in duration, whether created pursu-
ant to Chapter 6.6 (commencing with Section 51070) 
of Part 1 of Division 1 of Title 5 of this code or Chapter 4 
(commencing with Section 815) of Title 2 of Part 2 
of the Civil Code.” 

Agricultural conservation easements are a specifi c 
type of conservation easement and are typically 
used to fulfi ll farmland mitigation requirements in 
California. Agricultural conservation easements are 
designed to protect farmland so that it may remain 
in agricultural use by removing the development 
pressures from the land. Agricultural conservation 
easements prohibit activities and uses that would 
damage or interfere with the agricultural use of the 
land. The easement remains in effect even when the 

FARMLAND MITIGATION PRIMER
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land changes ownership. The project proponent may 
either locate and facilitate the acquisition of the con-
servation easement or may provide funds for the con-
servation easement acquisition, including associated 
costs, to the land trust7 or local government.

Agricultural conservation easements are held by land 
trusts, governmental agencies including Resource 
Conservation Districts, and California Native 
American tribes. The easement holders are respon-
sible for ensuring that the terms of the easement are 
upheld. The terms of each agricultural conservation 
easement are negotiated between the landowner, the 
easement holder, and, in the case of mitigation ease-
ments, the land use authority or CEQA and/or NEPA 
lead agency. The easement holder will conduct moni-
toring visits, not less than annually, to the property 
to verify that the uses of the property are consistent 
with the terms of the individual easement. It is the 
responsibility of the CEQA lead agency to ensure that 
easement holders are fulfi lling their monitoring and 
stewardship responsibilities. Easement holders are 
frequently required to provide reports to the CEQA 
lead agency summarizing their monitoring activities. 

RESTRICTIVE COVENANTS OR DEEDS 
Some project proponents8 and organizations have 
occasionally suggested that a deed restriction or cove-
nant that does not qualify as a conservation easement 
is nevertheless a reasonable alternative to a conserva-
tion easement as a means of mitigating for the loss 
of farmland. This is not recommended. Deed restric-
tions, including covenants or other servitudes, are 
typically held by a benefi tted landowner rather than 
by a third-party entity with the authority to enforce 
the restriction. As a result, no independent entity is 
responsible for monitoring the property to ensure 
compliance with the restrictions. It is unrealistic to 
rely on the project proponent, project operator or 
landowner to enforce the terms of the deed restric-
tion or restrictive covenant.  Monitoring and enforce-
ment of deed restrictions and covenants by local 
agencies very rarely happens. By contrast, conserva-
tion easements are held by an entity typically with a 

conservation purpose who is distinct from the land-
owner and who is responsible for regularly, not less 
than annually, monitoring the easement to ensure 
that there are no violations of its terms. If a violation 
does occur, the easement holder has the authority to 
enforce the terms of the conservation easement. 

Deed restrictions may be of limited duration; they 
“run with the land” and bind future owners of the 
restricted property only if the restrictions benefi t a 
specifi c, separate parcel of real property. By contrast, 
conservation easements need not benefi t a specifi c 
parcel in order to remain enforceable in perpetuity. 
Conservation easements can address the wide range 
of other issues that must be considered if agricultural 
productivity is to continue on a property, such as pro-
tecting and enhancing water supply, prohibiting any 
use or activity that is likely to cause soil degradation 
or erosion, restricting uses that are inconsistent with 
the agricultural purpose of the property, and restrict-
ing development of the property to specifi c locations. 

Further, there has been intensive investment in devel-
oping the legal language and stewardship framework 
for conservation easements. Conservation easements 
are the superior tool for assuring that a property 
remains available for and capable of agricultural 
productivity. 

FEE TITLE 
In some instances impacts to farmland from develop-
ment may be mitigated through the acquisition of the 
land (fee title) instead of or in addition to a conserva-
tion easement on the agricultural land. The purchase 
of the land is funded by the project proponent and it 
is held by a land trust or local government. The proj-
ect proponent may either do the actual land acquisi-
tion and transfer the title to the land trust or local 
agency or may provide funds for the land acquisition, 
including associated costs, to the land trust or local 
government. A conservation easement is typically 
also placed over the land to provide assurance that 
the agricultural values of the land will be protected 
in perpetuity.

7 A land trust is a nonprofi t organization that, as all or part of its mission, actively works to conserve land by undertaking or assisting in land or conservation ease-
ment acquisition, or by its stewardship of such land or easements. Land trusts work with landowners and the community to conserve land by accepting donations 
of land, purchasing land, negotiating private, voluntary conservation agreements on land, and stewarding conserved land through the generations to come. Most 
land trusts are community based and deeply connected to local needs, so they are well-equipped to identify land that offers critical natural habitat as well as land 
offering recreational, agricultural and other conservation value.

8 Under CEQA both private developers and government agencies are required to mitigate for impacts resulting from their activities. For the purposes of this Guide 
“project proponent” refers to any party undertaking a project. 
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IN LIEU FEES 
In lieu fees are another approach to fulfi lling farm-
land mitigation requirements. “In lieu” of the project 
proponent acquiring mitigation property, the project 
proponent pays a specifi ed fee to the lead agency or 
other designated agency. The in lieu fee is intended 
to be used by a third party such as a land trust or 
government agency to acquire the required mitiga-
tion property. 

A nexus study should be prepared to defensibly estab-
lish an in lieu fee and the fee should be updated regu-
larly so it is responsive to changes in real estate val-
ues. The in lieu fee should include all costs associated 
with providing the required mitigation including: 

 • Cost of the land or conservation easement 
• All transaction costs including: 

• Identifying and negotiating for the mitigation 
land or easement 

• Surveys, appraisals, title research 
• Legal review 
• Preparation of transaction documents 
• Other due diligence including environmental 
• site assessment and mineral remoteness 

evaluation 
 • Preparation of baseline condition reports for the 

mitigation site 
 • Escrow costs and title insurance 

• Staff time 
 • Funding for long term stewardship and monitoring 

of the mitigation site.
 

The use of in lieu fees shifts the mitigation responsi-
bility from the project proponent to another party— 
such as a governmental agency or qualifi ed land 
trust9. Because of this transfer of responsibility it is 
essential to correctly calculate the entire cost of ful-
fi lling the mitigation requirement to ensure that the 
acreage required for mitigation is actually protected 
and the mitigation project is suffi ciently funded for 

the long term. Any in lieu program should have a 
mechanism for assessing costs and adjusting the fee 
as needed on an annual basis. In lieu fee programs 
must not exceed the reasonable costs of providing the 
required mitigation and must meet the requirements 
of the CA Gov. Code 65965 —65968. 

FARMLAND MITIGATION BANKS 
In a few instances agricultural mitigation banks have 
been created by for-profi t conservation businesses, 
land trusts, or project proponents to provide mitiga-
tion for multiple projects. A mitigation bank is simply 
the acquisition and protection of land by fee title or 
conservation easement in excess of what is currently 
required and the excess is available for future use as 
mitigation. There are two basic scenarios: 

• A third party, such as a qualifi ed land trust, joint 
powers authority, or governmental agency acquires 
land or a conservation easement, which is suit-
able for farmland mitigation by the nature of its 
location, soil and water resources, and size. The 
third party who establishes the bank pays all the 
costs of establishing the bank and recaptures those 
costs when they sell mitigation “credits” for the 
acres of land needed by a project proponent. The 
actual land or conservation easement remains in 
the ownership of the third party. The credits sold 
are deducted from the credits available at the bank 
until all credits have been “sold” and the bank has 
been fully utilized. 

• A project proponent acquires land or establishes 
a conservation easement on acreage that exceeds 
their mitigation needs. The project proponent 
transfers the land and/or the conservation ease-
ment to a qualifi ed conservation holder, such as a 
land trust, joint powers authority, or governmental 
agency, to be held and managed for the conserva-
tion purposes. The excess acres are then available 
for the project proponent to utilize for their future 
projects or to make available to other project pro-
ponents for their mitigation needs. The project 
proponent who establishes the bank fi nances all 
the costs of establishing the bank. If other project 
proponents utilize the bank to meet their mitiga-
tion needs, they typically compensate the project 
proponent who established the bank. 

9 A qualifi ed land trust meets the requirements of Section 815.3 of the California Civil Code and is either accredited by the Land Trust Accreditation Commission 
http://www.landtrustaccreditation.org or is a member in good standing of the California Council of Land Trusts http://www.calandtrusts.org 

A nexus study should be prepared to defensibly 

establish an in lieu fee and the fee should be 

updated regularly so it is responsive to changes 

in real estate values.
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A HOUSING DEVELOPER proposed a 162-acre project 

within a 1,000 acre Specifi c Plan area in Silver County 

that had been recently annexed into Golden City. The 

site of the proposed subdivision was both prime farm-

land and foraging habitat for the threatened Swainson’s 

hawk. An EIR was prepared and certifi ed; this EIR re-

quired mitigation for the loss of 1,000 acres of prime 

farmland and 1,000 acres of Swainson’s hawk foraging 

habitat that would result from the development within 

the Specifi c Plan. As a result of CEQA litigation, the 

mitigation land had to be preserved within a four square 

mile target area and had to be comprised of agricultural 

lands that were highly desired for conservation. The ag-

ricultural community was strongly opposed to both the 

approved Specifi c Plan and proposed subdivisions. The 

majority of the landowners within the mitigation target 

area were unwilling to sell conservation easements be-

cause they felt selling conservation easements would 

enable the development of the very Specifi c Plan they 

opposed. A few landowners were potentially willing to 

sell conservation easements within the required target 

area; however, they placed a premium on the easements’ 

value that the developers felt was economically unfea-

sible. The opposition and unwillingness to sell conserva-

tion easements created a bottleneck in the process. 

The developer eventually purchased 1,000 acres of 

prime farmland within the mitigation target area. The 

farmland, which was predominately in alfalfa, was bor-

dered by a riparian slough, making it also high value 

Swainson’s hawk foraging habitat. The developer then 

negotiated conservation easement terms and conditions 

with the county, city, and a local land trust to fulfi ll the 

mitigation requirements. The negotiation of the terms 

and conditions for the “stacked” farmland and foraging 

habitat conservation easement and the amount required 

for the endowment took over two years. Once the con-

servation easement was recorded and the endowment 

paid to the land trust out of the escrow, the developer 

was able to fulfi ll their requirement for 162 acres of farm-

land and Swainson’s hawk foraging habitat mitigation. 

The conservation easement and endow-

ment is held by the local land trust and 

the city and county have third-party ben-

efi ciary rights for enforcement. The de-

veloper reimbursed all the costs, includ-

ing staff time and legal fees, incurred by 

the local jurisdictions and the land trust. 

After the developer fulfi lled their mitiga-

tion requirements, a tracking system was 

established between the developer, city, 

county, and the land trust to allow for 

the “sale” of the remaining 838 acres of 

mitigation “credits” to other developers within the Spe-

cifi c Plan. The sale of the credits enabled the developer 

to recapture all of their costs for the fee title acquisition, 

establishment of the conservation easement, endow-

ment, and other transaction costs. The developer also 

made a profi t on the entire mitigation project.

 

SUCCESSES

High value farmland and foraging habitat was pre-

served in perpetuity. 

LESSONS LEARNED

A narrowly defi ned mitigation target area resulted 

in limited mitigation options. The limited mitigation 

options lead to the developers within the Specifi c 

Plan being essentially held hostage by a small group 

of landowners who controlled the only available 

mitigation land.

CASE STUDY: FEE ACQUISITION AND PROJECT 
MITIGATION BANK
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A PROPOSED INDUSTRIAL PROJECT in 

Copper County needed to establish a con-

servation easement on 245 acres of farmland 

to fulfi ll the mitigation aspect of permit 

requirements imposed by the county. 

In an unrelated situation, an agricultural land-

owner and Copper County Land Trust were 

nearing completion of a conservation ease-

ment transaction to be funded through a 

state grant to the land trust. The landowner 

was selling the conservation easement to the 

land trust to protect 490 acres of prime and 

important farmland. The terms and condi-

tions of the easement had been negotiated 

and the amount of the endowment estab-

lished. The value of the easement had been 

established by an appraisal and the land 

trust had secured grant funds to purchase 

the easement. 

The developer of the proposed industrial project ap-

proached the landowner and offered to pay more than 

the appraised value for the conservation easement. The 

landowner accepted the offer with the requirement 

that the land trust would be the easement holder. The 

land trust required the developer to cover any costs it 

incurred as a result of the change in funding sources, 

additional negotiations, legal review and staff time. 

The change in the project could have had negative 

consequences for the land trust’s relationship with the 

state agency that was funding the grant for the pur-

chase of the easement. The land trust immediately 

contacted the state agency that was providing a grant 

and advised them of the sudden change to the project. 

The state agency and the land trust worked together 

to have the funds reallocated to another project 

within the land trust’s service area. 

The developer funded the purchase of the entire 490- 

acre conservation easement and utilized 245 acres of 

the easement to fulfi ll the mitigation requirement for 

her proposed industrial project. The remaining 245 

acres would be available as mitigation “credits” for the 

developer’s future use. 

Subsequently, the developer, land trust, landowner, and 

county renegotiated the terms and conditions of the 

conservation easement to meet the mitigation require-

ments and developed an MOU for the management of 

the remaining 245 acres of mitigation credits. 

SUCCESSES

High value farmland was protected in perpetuity. 

Scarce grant funding was diverted to other 

important projects. 

LESSONS LEARNED

Close communication between landowner, land 

trust, jurisdictions, and grant funders allowed for a 

smooth project transition. 

CASE STUDY: CONSERVATION EASEMENT WITH 
ADVANCE MITIGATION CREDITS
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GENERAL ACQUISITION PROCESS
Mitigation requirements for impacts to farmland are 
determined as part of a CEQA or NEPA review, by 
local ordinances or general plan policies. Mitigation 
measures typically identify the amount of farmland 
that must be preserved or protected, the caliber of 
farmland to be protected, and its location. The miti-
gation is implemented by the acquisition of farm-
land, by conservation easement or by fee title. The 
acquisition is only from willing sellers per California 
Civil Code Section 815.2.  The voluntary nature of 
farmland mitigation requirements and conservation 
easements was further clarifi ed by the Stanislaus 
case10 which found that the project proponent has 
the latitude to place the mitigation on their own land 
or to acquire it from a willing seller.  Additionally, it 
is the project proponent’s choice to proceed with a 
development project or not.  It is a voluntary choice 
with attending responsibilities and costs. The acqui-
sition of the mitigation land by fee title is a basic 
real estate transaction—the land, buyer and seller, 

price, and escrow requirements are identifi ed, title 
research and land survey prepared, and the transfer 
of the deed is recorded. The acquisition of a con-
servation easement includes these steps but also 
requires the negotiation and drafting of a conserva-
tion easement. The intent of both the fee title and 
conservation easement scenarios is to preserve and 
protect the farmland in perpetuity. A public agency 
could use eminent domain to acquire land in fee title 
to mitigate a public project (e.g. a highway or school) 
although this rarely happens. 

GENERAL STEWARDSHIP PROCEDURES 
The job is not over once the conservation lands have 
been acquired.  The conservation lands, including 
agricultural conservation easements, require ongo-
ing stewardship and monitoring to ensure that the 
resources remain protected. This is especially essen-
tial for mitigation lands that are intended to com-
pensate for the loss of land or habitat as a result of 
development. 

GENERAL FARMLAND MITIGATION PROCESS OVERVIEW

 10 Building Industry Association of Central California v. County of Stanislaus et al. (2010) 190 Cal.App.4th 582
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GENERAL FARMLAND MITIGATION PROCESS OVERVIEW

Stewardship and monitoring of protected land 
including conservation easements is a two-step pro-
cess. The initial step is the documentation of the 
existing or “baseline” conditions for the property 
and the protected resources. The baseline condi-
tions are documented with written descriptions and 
photos/ videos of the character and condition of the 
resources and conservation values protected. Key 
features and photo monitoring locations are mapped 
for future reference. The baseline records are 
reviewed and agreed upon by the parties to the miti-
gation site —typically the conservation holder, land-
owner, and lead agency. 

The second step of the stewardship process is the 
ongoing monitoring of the property by the conser-
vation organization.  A management plan provides 
the protocols for the monitoring of the conservation 
lands. The management plan is prepared based on 
the purpose and goals for the conservation lands. 
If the conservation land involves a conservation 
easement, the management plan must be consistent 
with the terms and conditions of the conservation 
easement.  

Formal monitoring of the mitigation site is manda-
tory and is conducted on a regular schedule, not less 
than annually, to document the character and condi-
tion of the conservation values protected. Informal 
monitoring of the property may occur on an ongo-
ing basis and may entail a visual inspection of the 
mitigation site by vehicle from public roadways. Any 
departures from the terms of the management plan 
or conservation easement for the property are docu-
mented and actions are taken to restore the site to the 
required conservation condition. 

Ongoing communication between the easement 
holder and the landowner can minimize or avoid 
violations of the easement’s terms, but in rare 
instances more aggressive actions, including legal 
actions, may be needed to ensure the conservation 
values are kept intact. 

THINGS TO CONSIDER
Legal Requirements
Farmland mitigation, like other development exac-
tions, is subject to requirements under the federal 
and California constitutions. The mitigation required 

A PROPOSED solar power plant project in Sunlit 

County needed to establish a conservation ease-

ment on 160 acres of prime farmland as required by 

the mitigated negative declaration adopted by the 

county to mitigate the loss of agricultural land result-

ing from the development of the project.

 

The developer of the proposed solar project sought 

out agricultural landowners who were willing to sell 

an agricultural conservation easement that could be 

used to fulfi ll the mitigation requirement. Simultane-

ously the developer worked with the local land trust 

to determine their requirements and process for 

holding a farmland mitigation easement. The county, 

landowner, land trust and developer’s general terms 

and conditions were identifi ed and the viability of 

the proposed mitigation site was confi rmed. Once a 

specifi c mitigation site was agreed upon, the terms 

of the conservation easement were negotiated by the 

land trust and landowner. Simultaneously, the details 

of the acquisition including cost, MOU, and escrow 

instructions were identifi ed and agreed upon by the 

land trust, county and developer. The land trust and 

county required the developer to cover all costs 

associated with the acquisition of the conservation 

easement including negotiations, legal review, due 

diligence, and staff time. The developer deposited 

the funding for the purchase of the conservation 

easement and all transaction costs into the escrow 

account. At close of escrow the funds were distrib-

uted to the landowner, land trust and county and 

the conservation easement was recorded.

 
SUCCESSES

High value farmland was protected in perpetuity.

LESSONS LEARNED

Close communication between developer, 

landowner, land trust, and county allowed for 

streamlined project transaction.

CASE STUDY: CONSERVATION EASEMENT
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GENERAL FARMLAND MITIGATION PROCESS OVERVIEW

of a development project must serve a legitimate 
governmental purpose, be roughly proportional to 
the impact, be consistent with local general and 
specifi c plans, and comply with other state and fed-
eral law. Farmland mitigation that is imposed by 
local ordinance must bear a reasonable relationship 
to the impacts of the projects to which it applies. 
Mitigation imposed on a case-by-case basis may be 
subject to more rigorous requirements of “nexus” 
and “rough proportionality.” For farmland mitigation, 
this typically involves ensuring that the mitigation 
land is comparable to the land which was converted. 
This includes acreage, soil type and capacity, water 
resources, location, and other characteristics which 
affect its agricultural productive capacity. 

Location 
The location of the farmland protected as mitigation 
must have some tangible relationship to the location of 
farmland that was converted to a non-agricultural use. 
Guidance is necessary to provide the project propo-
nent with the means for complying with the mitigation 
requirement. Often mitigation requirements specify 
a general location or distance from the development 
project where the mitigation land must be located. 
Some jurisdictions use the placement of farmland miti-
gation sites to reinforce or support plan boundaries or 
urban growth limit lines.  Clustering farmland mitiga-
tion sites can also promote the long term agricultural 
viability of an area by minimizing the potential for con-
fl icting land uses and development. However, identifi -
cation of target areas may result in escalated real estate 
values in the targeted mitigation locations. The use of 
performance standards or criteria rather than specifi c 
location requirements can alleviate this issue. 

Stacking 
“Stacking” refers to combining or layering multiple 
types of mitigation at one mitigation site. Stacked 
mitigation allows multiple resource mitigation 
requirements to be fulfi lled on the same acreage. 
For example, including Swainson’s hawk foraging 
mitigation along with farmland mitigation in a con-
servation easement at a single site would be stacked 
mitigation. Stacked mitigation is frequently attrac-
tive to project proponents as a strategy to consolidate 
their mitigation acquisitions to control and minimize 
their mitigation costs. While it is possible to achieve 
multiple mitigation goals with a single site, care 

must be taken to ensure the conservation goals of 
the required mitigation are compatible in the long 
term and there is suffi cient funding to achieve those 
goals and manage them over time. Agricultural prac-
tices are dynamic and evolve over time in response 
to changing economic conditions, climate, regula-
tions, and technological advances. At the same time, 
farmland mitigation is perpetual. Any limitations on 
agricultural practices generated by fulfi lling another 
mitigation requirement, such as crop limitations for 
Swainson’s hawk foraging, may create an unintended 
confl ict between mitigation goals. Additionally, the 
stewardship requirements discussed above will apply 
to all aspects of a stacked mitigation project. 

Qualifi ed Mitigation Holders 
Mitigation lands require an entity other than the 
project proponent to hold, manage, and if neces-
sary, defend the mitigation lands to fulfi ll mitigation 
requirement. This entity can be a government agency 
such as a branch of local government, a special dis-
trict, a tribe, or a resource conservation district. The 
entity can also be a non-profi t organization with 
conservation as part of their organizational purpose. 
Section 815.3 of the California  Civil Code regulates 
which entities or organizations may acquire and hold 
conservation easements: 
(a) A tax-exempt nonprofi t organization qualifi ed 

under Section 501(c(3) of the Internal Revenue 
Code and qualifi ed to do business in this state 
which has as its primary purpose the preservation, 
protection, or enhancement of land in its natural, 
scenic, historical, agricultural, forested, or open-
space condition or use. 

(b)  The state or any city, county, city and county, 
district, or other state or local governmental entity, 
if otherwise authorized to acquire and hold title to 
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real property and if the conservation easement is 
voluntarily conveyed. No local governmental entity 
may condition the issuance of an entitlement for 
use on the applicant’s granting of a conservation 
easement pursuant to this chapter. 

(c)  A federally recognized California Native American 
tribe or a non-federally recognized California 
Native American tribe that is on the contact list 
maintained by the Native American Heritage 
Commission to protect a California Native American 
prehistoric, archaeological, cultural, spiritual, or 
ceremonial place, if the conservation easement is 
voluntarily conveyed. 

Cities, counties, and special districts do hold farmland 
mitigation lands, either in fee or by conservation ease-
ment. While this approach is allowed under California 
law, the long term stewardship responsibilities can 
present special challenges for local government, which 
typically does not have the preservation, protection 
and management of farmlands as part of its core pur-
pose and lacks the resources and specialized knowl-
edge to undertake that role. These activities require 
ongoing staff work, management, and oversight. Many 
jurisdictions avoid this additional burden by partner-
ing with qualifi ed local or regional land trusts. The 
activities of holding and managing a farmland mitiga-
tion easement are intrinsic to land trust purposes and 
operations. Land trusts frequently hold and manage 
farmland mitigation lands and conservation ease-
ments. In addition to meeting the requirements of 
Section 815.3 of the California Civil Code, a land trust 
or conservation organization should, at a minimum, 
be either accredited by the Land Trust Accreditation 
Commission11  or be a member in good standing of the 
California Council of Land Trusts12. Accreditation or 
membership in the California Council of Land Trusts 
signifi es that the land trust’s operation and practices 
meet professional standards for acquiring, holding and 
managing conservation lands. 

Recent Legal Cases
Two recent court cases have clarifi ed the legal 
authority for requiring mitigation for the loss of 
farmland and the feasibility of using conservation 
easements to accomplish the mitigation. 

Building Industry Association of Central 

California v. County of Stanislaus et al. (2010)

190 Cal.App.4th 582 

The Building Industry Association (BIA) challenged 
Stanislaus County’s Farmland Mitigation Program 
(FMP), requirement that all farmland land converted 
to residential use be replaced at a 1:1 ratio of equal 
farmland within the county. The county’s General 
Plan update specifi ed the requirement for a FMP. On 
appeal, the court addressed whether Civil Code sec-
tion 815.3, subdivision (b) applied to agricultural con-
servation easements mandated by a city or county’s 
General Plan policies. The court held that the BIA 
failed to suffi ciently demonstrate the invalidity of 
the FMP under the county’s legal authority. Citing 
the goals and policies in the county’s agricultural 
element, the court held that the FMP requirements 
clearly bear a reasonable relationship to the loss of 
farmland to residential development. Finally, the 
court held that Civil Code section 815.3 (b) did not 
invalidate the FMP because the applicant and/or 
developer was not required to grant an easement. The 
easement arrangement could be made through a third 
party, and in any case, a developer has a choice of 
whether or not to develop in the fi rst place13. 

Masonite Corporation v. County of Mendocino 

(2013) 218 Cal.App.4th 230 

Masonite addressed the feasibility of using agricul-
tural conservation easements and in lieu fees under 
CEQA to mitigate the direct impacts of loss of agri-
cultural land to development. On appeal, the court 
found that while agricultural conservation easements 
(ACEs) do not replace onsite resources lost to devel-
opment they can, when of equivalent size and com-
parable quality, appropriately mitigate the direct loss 
of agricultural land. The court concluded that 

“ACEs may appropriately mitigate for the direct loss 
of farmland when a project converts agricultural land 
to a nonagricultural use, even though an ACE does 
not replace the onsite resources. Our conclusion is 
reinforced by the CEQA Guidelines, case law on offsite 
mitigation for loss of biological resources, case law on 
ACEs, prevailing practice, and the public policy of this 
state. The off-site ACEs compensate for both direct 
and cumulative impacts on farmland, preventing the 
total consumption of land resources.” 

GENERAL FARMLAND MITIGATION PROCESS OVERVIEW

11   http://www.landtrustaccreditation.org/
12  http://www.calandtrusts.org

13 Osha R. Meserve, Legal Issues Pertaining to Agricultural Land Mitigation, November 6, 2013, pg 3
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RATIOS
Creating and maintaining a local farmland mitigation 
program raises many issues for local government. This 
chapter explores key policies and procedures local 
government must consider and Appendix 2 provides a 
model farmland mitigation ordinance which addresses 
these issues.  In California, farmland mitigation has 
historically been required by cities and counties at a 
ratio of one acre preserved for each acre of farmland 
converted, i.e. a 1:1 ratio. This requirement has been 
promulgated by a variety of general plan policies, ordi-
nances and, most frequently, ad hoc policies. Currently, 
at least eight cities and three counties have adopted 
formal mitigation programs which require 1:1 agricul-
tural mitigation for all development projects. Several 
more jurisdictions are considering adoption of mitiga-
tion programs in order to implement General Plan 
policies. At least four jurisdictions14 have also adopted 

or are considering higher 2:1 mitigation ratios. These 
higher ratios are based on community desires and 
could also be used as a tool to further guarantee con-
sistency with existing plans or to incentivize desired 
land use patterns. For example, 1:1 farmland mitigation 
could be required for conversion of farmland within 
a sphere of infl uence and 2:1 farmland mitigation be 
required for conversion of farmland outside a sphere. 

ROLES AND RESPONSIBILITIES 
Mitigation may include physical development such 
as infrastructure improvement (e.g. roads or fl ood 
control) or compensatory acquisition and protection 
of land via fee title  or conservation easement. These 
actions involve an ad hoc partnership between a lead 
agency/local jurisdiction, the project proponent, and, 
typically, a third party conservation partner such as a 
land trust is frequently included. 

POLICIES AND PROCEDURES FOR MITIGATING 
THE LOSS OF FARMLAND

14 Butte County, Yolo County and the Cities of Davis and Hughson
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POLICIES AND PROCEDURES FOR MITIGATING THE LOSS OF FARMLAND

A governing body establishes the farmland mitigation 
policies. Mitigation requirements are determined via 
the CEQA review, by compliance with local policies, or 
a combination of CEQA review and policy compliance 
during the local land use entitlement for a proposed 
project. Farmland mitigation is also determined by a 
lead agency during the environmental review process 
for those projects such as some infrastructure proj-
ects undertaken by a state or federal agency that are 
subject to CEQA or NEPA but which do not require 
a local land use entitlement. It is up to the lead or 
local agency to determine the amount of mitigation 
required and how it can be achieved including loca-
tion, site characteristics, management requirements, 
and if in lieu fees may be utilized. Any mitigation 
required by the lead agency must be feasible, adequate 
and effective and is subject to judicial review. 

The lead agency is also responsible for reviewing and 
selecting a qualifi ed entity to hold the mitigation per 
CA Government Code 65967(c) which states:

“A state or local agency shall exercise due diligence in 
reviewing the qualifi cations of a governmental entity, 
special district, or nonprofi t organization to effectively 
manage and steward land, water, or natural resources. 
The local agency may adopt guidelines to assist it in 
that review process, which may include, but are not 
limited to, the use of or reliance upon guidelines, stan-
dards, or accreditation established by a qualifi ed entity 
that are in widespread state or national use.” 

The project proponent is responsible for complying 
with the mitigation requirements. Methods for imple-
menting the mitigation can include: 

 • Funding the purchase of a farmland mitigation 
conservation easement that is held by a qualifi ed 
entity. 

• Purchase of farmland and transferring it to a 
qualifi ed entity to hold and manage the land. 

• Payment of in lieu fees to cover the cost of acquir-
ing land or a conservation easement for farmland 
mitigation and the all the costs associated with the 
acquisition and long term management of the land 
or easement. 

 • Purchase of credits in an approved farmland 
mitigation bank. 

 • Purchase of farmland and establishing a conser-
vation easement for farmland mitigation  on it, 
which is held by a qualifi ed entity. In this case the 
project proponent may recapture some of the cost 
of the purchase of the farmland by reselling the 
farmland after the establishment of conservation 
easement. The conservation easement “runs with 
the land” and all future landowners would be sub-
ject to the terms and conditions of the easement. 

The qualifi ed entity, frequently a land trust, may play 
several roles in a project. The holder of the farmland 
mitigation land or conservation easement often acts 
as a technical expert for the establishment of the 
farmland mitigation. They will work with the lead 
agency/local government, the project proponent, and 
the land owner(s) who might be willing to sell farm-
land or farmland conservation easements for mitiga-
tion to identify and acquire the mitigation land. They 
will hold and manage the farmland mitigation land 
or conservation easement. Their contribution to the 
process can include: 

• Identifying and refi ning mitigation strategies that 
are implementable, cost effective and sustainable. 

• Identifying and negotiating the acquisition of the 
mitigation land or easement. 

• Timing the acquisition transaction to meet the 
project timelines and landowner’s fi nancial plan-
ning needs. 

 • Coordination and preparation of all documents and 
reports including: 
• conservation easement deeds 
• legal descriptions 
• baseline reports 
• management plans 
• memorandums of understanding between the 

parties.

The easement holder should take the lead in working 
with the landowner and drafting the conservation 
easement to assure that the landowner is informed 
and has a full understanding of the terms and reali-
ties of a conservation easement. It is also a good basis 
for developing the working relationship between the 
easement holder and landowner for the management 
of the conservation easement.
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POLICIES AND PROCEDURES FOR MITIGATING THE LOSS OF FARMLAND

Landowners who are willing to sell either farmland 
or a farmland conservation easement for mitigation 
purposes work with the project proponent and/or 
the entity that will hold the farmland or farmland 
conservation easement. In the case of a farmland con-
servation easement, the landowner and the easement 
holder need to work closely together to clearly defi ne 
appropriate, sustainable, legally supportable terms 
for the conservation easement. The landowner and 
holder of the conservation easement also work closely 
together in the preparation of the baseline report 
whose content is dictated by the easement terms. 

Other agencies that may be involved include the U.S. 
Natural Resources Conservation Service (NRCS) and 
the California Department of Conservation (DOC). 
The NRCS can provide detailed analysis of the agri-
cultural characteristics of a proposed development 
site and potential farmland mitigation sites. The DOC 
can provide guidance related to the California Land 
Conservation Act of 1965 (Williamson Act) compli-
ance and farmland conservation strategies. 

TIMING AND PROCESS 
Fulfi llment of farmland mitigation requirements 
should be tied to when the impact or conversion of 
the farmland occurs. Mitigation is typically triggered 
by the issuance of site improvement or building per-
mits. Early in the development process the local gov-
ernment or lead agency should require early approval 
of any proposed mitigation lands or strategies to 
ensure that the project proponent can appropriately 
fulfi ll the mitigation requirement. 

CONSERVATION EASEMENT 
In contrast to purchasing land, the acquisition of a 
farmland conservation easement requires fi nding a 
willing seller of the easement. Once a willing seller 
and potential farmland mitigation site are identifi ed 
and general terms for the conservation easement have 
been defi ned, then due diligence must be conducted 
to determine the viability of the proposed mitigation 
site. Due diligence includes: 

 • Title research to identify any issues that would 
undermine the site’s use as farmland mitigation, 
such as severed mineral rights or for easements 
(e.g. roads, utility facilities) for future development. 

 • Environmental site assessment for potential 
hazardous waste or environmental contamination. 

 • Identifi cation of soil and agricultural charac-
teristics. 

 • Mineral resource remoteness evaluation.
• Identifi cation of water rights and sources.
 • Land survey to delineate mitigation boundaries 

and confi rm availability of the required acreage. 
 • Other ownership or title issues that could 

threaten the viability of the property for long-
term conservation. 

Once the suitability of the proposed mitigation site 
has been confi rmed by the due diligence process then 
the terms of the conservation easement can be refi ned 
and fi nalized. The terms will address permitted and 
prohibited uses, including any future development, 
water rights, accessory agricultural uses such as agri-
tourism. Any future development must be supportive 
of, and ancillary to, the agricultural uses permitted 
under the terms of the easement. The terms of the 
easement will provide a framework for monitoring, 
decision making, and enforcement of the easement. 
The easement terms must be approved by the govern-
ing body of the entity that will hold the easement. 
Once the easement terms have been fully agreed 
upon by all parties and the baseline report, survey, 
legal description have been prepared, the easement 
is transferred and the conservation easement deed is 
recorded. The transfer is handled as a real estate trans-
action and typically an escrow process is followed cul-
minating in the recordation of the conservation ease-
ment deed. Project proponents should allow suffi cient 
lead time to accomplish these activities so as to not 
impact their overall project development schedule. 
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FARMLAND MITIGATION BANKS 
The concept of farmland mitigation banks is a rela-
tively new tool for farmland mitigation. Following the 
model for habitat mitigation, acreage for farmland 
mitigation is acquired by a land trust or for-profi t 
entity for the purpose of providing mitigation for 
multiple development projects in a defi ned area or 
region. The acreage for the bank may be acquired by 
fee title or conservation easement and a fi xed number 
of “credits” for mitigation acreage are assigned to the 
bank. Development projects within that region or 
area may then purchase “credits” from the bank to 
meet their mitigation requirements. The formation 
of a mitigation bank includes the establishment of a 
conservation easement and a service region is defi ned 
within which development projects may be able to 
participate in the bank. 

REGIONAL ADVANCED MITIGATION 
PROGRAMS (RAMP) 
RAMPs are similar to mitigation banks but are 
typically undertaken by a public entity. Funds are 
advanced into a RAMP to acquire mitigation lands 
by fee or conservation easement. A service region 
is defi ned within which development projects may 
be eligible participate in the RAMP. Eligible project 
proponents may then meet their mitigation obliga-
tion by reimbursing the RAMP for the costs of acquir-
ing the number of acres needed for their mitigation. 
This approach saves the project proponent the time 
and effort of seeking and acquiring land. Some have 
argued that RAMPs may be less expensive than a miti-
gation bank operated by a for-profi t entity.

IN LIEU FEES 
Once established, an in lieu fee program allows a 
project proponent to simply write a check to meet 
their mitigation responsibility. The fees are then 
intended to be used for the acquisition of mitigation 
lands or conservation easements at a future date. The 
amount of the in lieu fee should cover all the costs 
of the farmland mitigation for a specifi c project. 
These costs include acquisition of the farmland or 
conservation easement, all transaction costs, surveys, 
environmental site assessments, staff time and fund-
ing for the long-term stewardship, management and 
defense of the farmland or conservation easement. 
An appraisal should be prepared15 to determine the 
Fair Market Value of the land or conservation ease-
ment being acquired when a mitigation acquisition 
is being funded, in whole or part, by in lieu fees. This 
provides accountability and transparency on how the 
funds were used. 

Generally, the use of in lieu fees has been very prob-
lematic. While the use of in lieu fees is expedient for 
project proponents, there is the real risk the in lieu 
fees will not be used in a timely fashion or will be 
insuffi cient to acquire the required amount of miti-
gation. In lieu fees are best used in situations where 
individual projects requiring mitigation are of small 
acreage and the fees can be aggregated to acquire a 
larger mitigation site. 

MODEL AGRICULTURAL MITIGATION 
ORDINANCE 
A model agricultural mitigation ordinance is avail-
able as a template to assist local government and 
lead agencies. The model was drafted by Matthew 
Zinn, an attorney at Shute, Mihaly & Weinberger 
LLP, with input from experts in farmland mitigation 
in California. The model ordinance refl ects the les-
sons learned in recent court cases involving farmland 
mitigation. 

See Appendix 2 for Model Agricultural Mitigation 
Ordinance 

15 The appraisal must be prepared by an appraiser experienced in agricultural appraisals and qualifi ed to appraise the specifi c property based upon verifi able educa-
tion, experience, and knowledge of appropriate methodologies, techniques, and the real estate market relevant to the specifi c property. If the project to be appraised 
is a conservation easement, the appraiser’s education must include advanced-level educational courses or certifi cations in the valuation of conservation easements.   

While the use of in lieu fees is expedient for proj-

ect proponents, there is the real risk the in lieu 

fees will not be used in a timely fashion or will 

be insuffi cient to acquire the required amount of 

mitigation.

POLICIES AND PROCEDURES FOR MITIGATING THE LOSS OF FARMLAND



14  |  CALIFORNIA COUNCIL OF LAND TRUSTS

Conservation easements have been used in California 
to provide mitigation for the loss of farmland since 
the mid 1990s. As experience has grown using this 
tool, the model for a conservation easement to pro-
tect farmland has evolved. The California Farmland 
Conservancy Program (CFCP) of the California 
Department of Conservation (DOC) created a model 
agricultural conservation easement16 for its grant 
program. This model can also serve as a template for 
a farmland mitigation conservation easement. The 
model CFCP conservation easement can be modifi ed 
to include recitals documenting the mitigation obli-
gations the easement is fulfi lling and insertion of the 
lead or local agency’s third party benefi ciary rights 
instead of the CFCP program. 

REQUIRED ELEMENTS 
A conservation easement has a number of required 
elements that identify the circumstances of the estab-

lishment of the easement, its conservation purposes, 
permitted and prohibited uses, how the easement 
will be monitored and enforced, and provisions for 
amendment, transfer and termination. 

Whether utilizing the CFCP model, using another 
conservation easement as a template or drafting  its 
own conservation easements for mitigation purposes, 
it is important that a local government ensures that 
any easement it approves has the following elements:

The Recitals section documents the parties to the 
easement, property description, acknowledges the 
baseline report, the legal framework for the ease-
ment, the development and activities the easement is 
intended to mitigate, and the conservation purposes 
of the easement. In the case of a mitigation easement 
the Recitals section should also clearly document the 
relationship of the easement to fulfi lling the required 

GUIDE FOR EFFECTIVE FARMLAND MITIGATION 
EASEMENTS

16  http://www.conservation.ca.gov/dlrp/cfcp/overview/Pages/cfcp_model_easement.aspx 
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mitigation including the name of the project miti-
gated, the CEQA and/or NEPA document or policy 
requiring the mitigation, how the easement fulfi lls 
the mitigation requirement, and the landowner’s will-
ing participation. 

The Conservation Purposes section is the founda-
tion of a conservation easement; it defi nes the objec-
tive of the easement and is the basis for all interpreta-
tion of the terms of the easement. In the case of farm-
land mitigation easements, the conservation purpose 
will seek to preserve characteristics such as prime or 
important soils, water, and acreage, which allow the 
property to remain in productive agricultural use. If 
there are additional purposes, such as “preserving the 
open space character” of the property, they should be 
identifi ed as subservient to the primary purpose of 
productive agricultural use.

The Permitted and Prohibited Uses section is 
the heart of the conservation easement. The permit-
ted and prohibited uses implement the conservation 
purposes. The permitted and prohibited uses will 
defi ne how the property can be used, what improve-
ments and structures can be placed on the property, 
and the limitations on any future subdivision. In the 
case of a farmland mitigation easement the uses are 
intended to protect the required acreage as a farmable 
unit, protect the quality and access to the soils, pre-
serve the availability of water for irrigation, and the 
overall agricultural utility of the property. Because a 
farmland mitigation easement is inherently tied to the 
long-term agricultural use of the property, it is critical 
to provide for the economic viability of the agricul-
tural operation. This includes providing fl exibility for 
future farming operations while protecting the core 
agricultural resources of acreage, soil and water. 

The Reserved Rights section delineates the own-
ership rights retained by the landowner including 
the right to sell, lease, or transfer the property, the 
right to privacy, the right to exclude any member of 
the public from trespassing on the property, and any 
other rights consistent with the conservation purpose 
of the easement. The Reserved Rights section also 
addresses the circumstances for the landowner to 
grant subsequent easements on the property. 

The Monitoring section of the easement outlines 
the frequency and process—including noticing to the 
landowner—for monitoring of the easement by the 
conservation easement holder (grantee) and provides 
for the grantee’s legal access to the property. The 
monitoring activities document the long term condi-
tion of the property and compliance with the ease-
ment. This is particularly important whenever the 
property changes ownership. 

The Interpretation section codifi es that the ease-
ment shall be interpreted under that laws of the State 
of California to give maximum effect to the conserva-
tion purposes. This is essential to assure the easement 
fulfi lls its mitigation obligations. 

The Enforcement section provides the process, 
roles and responsibilities to uphold and, if necessary, 
enforce the easement. The Enforcement section relies 
on the Monitoring and Interpretation sections to pro-
vide the foundation for identifi cation and documenta-
tion of activities or uses that do not comply with the 
terms of the easement. 

The Perpetual Duration section delineates that 
requirement17 and its applicability to all of the land-
owner’s agents, heirs, executors, successors and 
assigns. This section also provides the required pro-
hibition for any merger of title that would extinguish 
the easement. 

The Subordination section addresses other interests 
in the title of property where the conservation ease-
ment is located that may undermine the conservation 
values or perpetuity of the easement.  Easements or 
severed rights which would allow development (e.g. 
roads, mineral extraction, pipelines) could diminish 
the conservation value of the land.  Financial encum-
brances, when defaulted upon, could endanger the 
existence of the conservation easement.  Thus, any 
existing fi nancial liens/encumbrances, easements, and 
other encumbrances on the title of the property must 
be carefully examined and, if necessary, subordinated 
to the conservation easement to assure protection of 
the conservation values and perpetual status of the 
conservation easement.  Any and all subsequent ease-
ments, interests in land, and use restrictions must 
acknowledge and be subordinate to the easement.

GUIDE FOR EFECTIVE FARMLAND MITIGATION EASEMENTS

17 California Civil Code 815.2(b)
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The Amendment section provides for addressing 
changing circumstances that could require legiti-
mate amendments to a conservation easement to 
maintain or further its conservation purposes and 
values. The Amendment section provides the criteria 
for consideration of a proposed amendment and the 
process for making any amendment to the easement. 
Any amendment to an easement must be consistent 
with the conservation purposes and cannot diminish 
the perpetual term of the easement or its ability to 
fulfi ll its mitigation purpose. In addition, an amend-
ment must be approved by the California Offi ce of 
the Attorney General which has authority over any 
amendment to a conservation easement in whole or 
part and whether owned by a public agency or non-
profi t corporation. An easement held by a land trust 
or a public entity is considered charitable trust and as 
such the Attorney General has a duty to protect. 

The Transfer section provides for both the trans-
fer, by fee title or lease, of the property to a new 
landowner and for transfer of the easement to a new 
holder. The transfer of the property is a right retained 
by the landowner and the easement holder should be 
provided advanced notice of any transfer for monitor-
ing purposes. Occasionally circumstances require the 
transfer of the easement to a new holder. A transfer 
should require the approval of the easement holder 
and the agency that required the conservation ease-
ment to fulfi ll a mitigation requirement. This sec-
tion provides the process for such a transfer and the 
requirement that a new holder must be a qualifi ed 
organization. In the case of a land trust, qualifi cation 

should at a minimum be either accreditation by the 
Land Trust Accreditation Commission18 or member-
ship in good standing of the California Council of 
Land Trusts19. 

The Eminent Domain section provides the pro-
cedures for that action consistent with Sections 
1240.055 and 1240.510 et seq, of the CA Code of Civil 
Procedure. The procedures include proper noticing, 
preservation of public purpose of the easement, and 
compensation for the easement holder.

The Termination section provides direction if 
changed circumstances outside of the landowner and 
easement holder’s control, results in the complete 
loss of the conservation values.  In such cases, then 
potential consideration of termination may occur. 
The Termination section also provides direction on 
use of the proceeds from the termination for acquisi-
tion of farmland or a farmland conservation easement 
to re-establish the mitigation that the terminated 
easement was intended to fulfi ll. Any proposal to 
extinguish a conservation easement must be approved 
by a court of competent jurisdiction. In addition, the 
California Offi ce of the Attorney General must be 
given notice of the proposed extinguishment so that 
it can represent the public’s interest.

The Environmental Warranty section of the 
easement spells out that the easement shall not 
be construed as giving right or ability by the ease-
ment holder to become an “owner” or “operator” 
with respect to the property as defi ned by and used 
in environmental laws such as the Comprehensive 
Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA). This section also 
documents the landowner’s knowledge of any 
hazardous materials on the property and the land-
owner’s promise to defend and indemnify the ease-
ment holder.

The California Offi ce of the Attorney 

General must be given notice of the 

proposed extinguishment so that it can 

represent the public’s interest.

18 http:// www.landtruscreditation.org

19 http://www.calandtrusts.org
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The acquisition of a conservation easement, like any 
real estate transaction, requires a number of associ-
ated activities and costs such as title research, legal 
review, appraisal, land survey, escrow costs, title 
insurance, staff time, and funding for the long term 
stewardship of the easement. A farmland mitigation 
program must anticipate and provide for these costs 
as part of the project proponent’s responsibilities. 

Title research includes review of a preliminary title 
report and all supporting documents to identify any 
issues that may confl ict with the proposed easement’s 
purpose and terms. Issues can include lack of clear 
ownership, severed mineral rights, existing liens, 
roadway or utility easements that would remove land 

from farming, or other easements (e.g. fl owage or 
avigation) that result in the defacto protection of the 
land from development. The easement holder must 
purchase title insurance to further assure the durabil-
ity of the easement. The cost of the title insurance is 
provided by the project proponent.

Legal review encompasses the drafting of the con-
servation easement deed and supporting documents 
and consideration of any title issues identifi ed dur-
ing the title research. The conservation easement is 
perpetual and it is essential that all parties have legal 
representation by counsel knowledgeable in conser-
vation easements, agriculture and, in the landowner’s 
case, tax law. 

COSTS AND SERVICES TO COMPLETE AN 
EASEMENT ACQUISITION
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COSTS AND SERVICES TO COMPLETE AN EASEMENT ACQUISITION

Frequently the value of a conservation easement must 
be determined by appraisal to fulfi l the fi duciary 
responsibilities of the landowner or project propo-
nent. An appraisal should be required when mitiga-
tion lands or a mitigation conservation easement is 
being acquired with funds generated by in lieu fees. 

The mitigation property must be surveyed to deter-
mine and document the boundaries of the conser-
vation easement. This is necessary even when the 
boundaries of the conservation easement are co-
terminus with the property boundaries because legal 
property boundaries can differ from where landown-
ers perceive them to be. 

The identifi cation of a mitigation site, title research 
and insurance, legal review, negotiation and drafting 
of easement terms, preparation of supporting docu-
ments including the baseline, and organizational 
review and approval of the acquisition requires con-
siderable staff time for both the lead or local agency 
and the entity that will be holding the easement. The 
cost of this staff time is part of the cost of fulfi lling a 
mitigation requirement and is the responsibility of 
the project proponent. In particular, these full costs 
must be the responsibility of the project proponent 
when the project is for-profi t such as a residential, 
commercial or industrial development and the ease-
ment holder is a non-profi t operating in the public 
trust such as a 501c3. In this situation, the non-profi t 
cannot use its charitable public trust assets, including 
staff time, to benefi t a for-profi t enterprise. To do so 
could result in private inurement that would endan-
ger the non-profi t’s status under state and federal law. 

 Finally, each conservation easement must be pro-
vided with funding to provide for the monitoring, 
stewardship and possible defense of the easement. 
These funds are typically called an “endowment” 
or “stewardship fund.” These funds are invested to 
provide suffi cient annual income, without touch-
ing the principal, to cover the annual expenses of 
holding and stewarding an easement including 
the required monitoring, landowner relations and 
recordkeeping. In some instances, a portion of the 
principal may be touched for legal defense costs in 
the event of a breach, violation, or threat to the con-
servation easement.
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Farmland mitigation is, at its heart, a partnership 
between a local or lead jurisdiction, a project propo-
nent and the entity that holds the property or 
easement. Because of the long-term nature of the 
mitigation this partnership will extend far past the 
staff, decision makers and landowners involved in 
the establishment of the mitigation. The expecta-
tions, roles, responsibilities, policies, processes and 
procedures for the long-term holding of the property 
or easement should be defi ned and documented 
with a memorandum of understanding (MOU) or 
similar agreement. 

The lead or local agency is responsible for ensur-
ing the purpose of the mitigation is fulfi lled over 
the long-term. The property or easement holder is 
responsible for all activities associated with holding, 
stewarding, monitoring and enforcing the terms of 
the mitigation including recordkeeping, management 
of the endowment, defense and landowner relations. 

The roles and responsibilities of the lead or local 
agency and the property or easement holder will vary 
by project. The project proponent is responsible for  

funding the acquisition of the property or easement, 
endowment funds, and all costs of the acquisition 
including those incurred by the lead or local agency 
and entity holding the property or easement. All 
acquisition costs must be paid concurrently with 
the acquisition process. The endowment costs must 
be paid at the time the conservation easement is 
recorded. 

The MOU will document the agreed upon roles and 
responsibilities of the local or lead jurisdiction, 
project proponent and the entity holding the property 
or easement. Additional essential elements of the 
MOU include: 

 •  Monitoring 
The MOU documents the process for monitor-
ing the property or easement, where and how the 
records will maintained.
  

•  Enforcement 
The MOU defi nes the roles and responsibilities of 
the lead or local agency and mitigation holder in 
the event that non-compliance with the terms of 

MEMORANDUM OF UNDERSTANDING
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MEMORANADUM OF UNDERSTANDING

the mitigation is suspected. The MOU provides 
the processes and procedures for investigating and 
resolving any suspected non-compliance including 
legal avenues for enforcement. In the event third-
party enforcement rights exist, these are delineated 
as well.

 •  Endowment Management
The MOU documents who will be holding the 
mitigation endowment funds, how they will be 
managed, used, and accessed for the ongoing 
stewardship, monitoring and enforcement of the 
property or easement. 

   
• Decision Making 

The decision making processes and procedures for 
the oversight of the mitigation project including 
monitoring, enforcement, and most importantly, 
confl ict resolution. 

A draft MOU template is provided in Appendix 3 

The MOU will document the agreed upon 

roles and responsibilities of the local 

or lead jurisdiction, proj ect proponent 

and the entity holding the property or 

easement.
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There are a variety of costs associated with buying and 
preserving farmland or establishing a conservation 
easement to satisfy a mitigation obligation. These costs 
include acquisition, negotiation, legal review, apprais-
als, and title insurance. Mitigation land and easement 
holders are obligated to hold and manage the property 
in perpetuity so that the project applicant’s obligations 
are satisfi ed. Accordingly, at the close of escrow, the 
project applicant must also convey funds to provide for 
the care and management of the conservation lands 
in perpetuity.

The traditional method for meeting this long-term 
obligation is to estimate the annual costs and enforce-
ment needs, and to convey an amount of funding that 

will, when invested, generate suffi cient dollars annu-
ally. The amount set aside is commonly known as an 
“endowment”. There are a variety of methodologies in 
widespread use in California to calculate the costs and 
determine the necessary endowment. The mitigation 
land or easement holder will have an established 
protocol for calculating the amount required for a 
project endowment. 

The mitigation land or easement holder accepts the 
endowment, and holds, invests, manages and dis-
burses funds according the needs of the property and 
state law. The two state statutes governing mitigation 
endowments are: 

OVERSIGHT AND MANAGEMENT OF FARMLAND 
MITIGATION ENDOWMENTS
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• Uniform Prudent Management of Institutional 
Funds Act (UPMIFA)

• California Government Code Section 65965-65968

1. Uniform Prudent Management of Institutional 

Funds Act (UPMIFA) (Part 7 (commencing with 
Section 18501) of Division 9 of the Probate Code). 
This statute contains requirements for all perma-
nently restricted funds or endowments. It provides 
(1) defi nitions, (2) restrictions for holding, man-
aging, investing and disbursing endowments, (3) 
responsibilities of directors and agents, and (4) 
restrictions upon any changes to the assets. Direc-
tion and protections provided by the act include: 
a. Endowment must be managed as a “perma-

nently restricted fund” consistent with the 
originating purposes of the fund. 

b.  Investment income earned on the endowment 
must be treated as “temporarily restricted 
funds” with the same restricted purpose as 
the endowment to ensure their application to 
meeting the purposes for which the fund was 
established. 

c.  Each person responsible for managing and 
investing the fund has duties of loyalty and 
good faith and must exercise these as an 
ordinarily prudent person (i.e., “prudent man 
test”) would. 

d.  Allows two or more funds to be pooled for 
investment and management purposes, but 
accounting must be kept separate. 

e. Rule to consider a whole host of factors in 
managing and investing funds, including but 
not limited to, economic conditions, effects of 
infl ation/defl ation, expected tax consequences, 
role each investment of action plays within 
overall investment portfolio of the fund, and 
expected total return from income and appre-
ciation of investment. 

f.    Must consider needs of the fund to make dis-
tributions and preserve capital. Further, the 
endowment holder may only appropriate for 
expenditure or accumulate so much of an en-
dowment fund as determined prudent for uses, 
benefi ts, purposes and duration for which fund 
is established. This is the intergenerational 
equity test.

Other features of UPMIFA: 
g.  Requirement to diversify the investments of 

the fund unless exceptional circumstances 
exist. 

h.  Creates rebuttable presumption of imprudence 
if more than 7% of fund is expended in a given 
year—based on fair market value of fund—
unless explicit provision has been made for 
such an expenditure by the formative instru-
ment or law. Does not create a presumption of 
prudence for expenditures less than 7%. 

i.  Only the court and Attorney General holds 
authority to modify restrictions or to change 
the purpose of the endowment. 

 j.  UPMIFA applies to all endowments that were 
created on or after January 1, 2009. For en-
dowments that existed before January 1, 2009, 
the law governs decisions and actions taken on 
or after January 1, 2009.

2.   Sections 65965-65968 of the California 

Government Code are dedicated to the laws 

governing mitigation lands. These sections 
fi rst became effective in January, 2007, and 
have been augmented since, most recently 
September, 2012. They address general mitigation 
requirements, who can hold mitigation land and 
easements, requirements for regulatory agencies 
to conduct due diligence, and endowment 
management and oversight. Key provisions 
concerning endowment are:
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a.  The endowment shall be held, managed, 
invested and disbursed solely for, and perma-
nently restricted to, the long-term stewardship 
of the specifi c property for which the funds 
were set aside. 

b.  The endowment shall be calculated to include 
a principal amount that, when managed and 
invested, is reasonably anticipated to cover the 
annual stewardship costs of the property in 
perpetuity. 

c.  The endowment hall be held, managed, in-
vested, disbursed and governed as described 
in subdivision (a) of Section 65965 consistent 
with the Uniform Prudent Management of 
Institutional Funds Act (Part 7 (commencing 
with Section 18501) of Division 9 of the Pro-
bate Code). 

d.  The nonprofi t corporation that holds the 
endowment must use generally accepted ac-
counting practices that are promulgated by the 
Financial Accounting Standards Board or any 
successor entity. There are parallel require-
ments for instances in which a public agency 
holds the endowment. 

e.  An annual fi scal report must be submitted to 
the agency that required the mitigation project 
to be created. The fi scal report is prepared by 
the endowment holder unless a mitigation 
agreement provides for another entity to pre-
pare the report. The following eight elements 
for each individual endowment held by the 
endowment holder must be included in the 
fi scal report: 

• The balance of each individual endowment at 
the beginning of the reporting period. 

• The amount of contributions to the endow-
ment during the reporting period includ-
ing, but not limited to, gifts, grants and 
contributions. 

• The net amounts of investment earnings, gains 
and losses during the reporting period, includ-
ing both realized and unrealized amounts. 

• The amounts distributed during the reporting 
period that accomplish the purpose for which 
the endowment was established. 

• The administrative expenses charged to the 
endowment from internal or third-party 
sources during the reporting period. 

• The balance of the endowment or other fund 
at the end of the reporting period. 

• The specifi c asset allocation percentages 
including, but not limited to, cash, fi xed 
income, equities and alternative investments. 

• The most recent fi nancial statements for the 
organization audited by an independent audi-
tor who is, at a minimum, a certifi ed public 
accountant. 

f.  If multiple state and/or local agencies required 
the mitigation, including the California 
Department of Fish and Wildlife (DFW), the 
report only needs to be submitted to the DFW. 

It is worth underscoring that California has the fi rst 
and strongest laws in the nation for endowment 
management and that these laws impose broad and 
profound responsibilities on the holders of mitigation 
properties and associated endowments. These respon-
sibilities continue even if the project applicant is long 
gone, or no longer legally exists. The lead agency 
may retain broad oversight authority which it is not 
obligated to act upon. By contrast, the mitigation 
land or easement holder has perpetual responsibil-
ity to hold the land, manage it, enforce the easement 
terms, and pay insurance, taxes and all the associated 
costs of land/easement ownership. Under UPMIFA, 
the endowment holder is also required to use its 
own funds from other sources to keep the original 
amount of the endowment whole. If, for example, 
an economic recession were to cause the endow-
ment principal to dip below is original (or historic for 
those in existence prior to January 1, 2009) amount, 
the endowment holder must contribute funds to the 
endowment from other assets it holds. 

These are remarkable responsibilities and liabilities 
the holder of mitigation land or easements must be 
prepared to accept.

Under UPMIFA, the endowment holder is also 

required to use its own funds from other sources to 

keep the original amount of the endowment whole.
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Mitigation banks provide a streamlined opportu-
nity for project proponents to meet their mitigation 
obligations while giving communities a method for 
directing mitigation to preapproved locations which 
are consistent with local land use policy and, to the 
extent feasible, further land use goals and objectives.
Mitigation banks typically require an “up market” 
with active development that creates a predictable 
demand for mitigation. In areas where there is pre-
dictable demand for farmland mitigation, a mitiga-
tion bank provides a reliable avenue for mitigation. 
The developer of the mitigation bank has a reasonable 
certainty of recovering his or her costs and the project 
proponent has a mitigation solution with a defi ned 
process and cost. 

Mitigation banks can be created with a perpetual 
conservation easement or with acquisition of miti-
gation land and establishment of an accompanying 
conservation easement, which together preserves the 
land in perpetuity for the mitigation purpose. The 
acquisition process for the conservation easement 
or mitigation land is the same as any other farmland 
protection project. 

Two types of farmland mitigation banks have 
emerged in recent years— advanced or pre-planned, 
and ad hoc banks. Advanced or pre-planned banks 
are created by for-profi t organizations, land trusts 
or local agencies, and are established in advance of 
project specifi c mitigation requirements but in the 
anticipation that farmland mitigation will be required 
in a quantity and within a timeframe to make the 
bank economically viable. Ad hoc mitigation banks 
occur when excess acres are available as part of an 
acquisition of farmland via fee title or conservation 
easement, as part of a voluntary farmland preserva-
tion project or as a result of a mitigation project. The 
credits for these excess acres may then be purchased 
by other development projects to fulfi ll their farm-
land mitigation requirements. 

Funding for ad hoc mitigation banks is provided 
by the project proponent for the development project 
that is being mitigated. In some instances the funding 
is supplemented by a local agency or other entity to 
acquire the additional acres for the bank. The costs 
of the acquisition of the bank acres are recovered 
when the credits are sold to mitigate other develop-
ment projects. 

GUIDELINES FOR FARMLAND MITIGATION BANKING
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Some farmland mitigation banks also provide mitiga-
tion for other resource impacts such as loss of forag-
ing habitat. These “stacked” mitigation banks provide 
multiple benefi ts, but as with any stacked mitigation 
project, require careful consideration and design 
to allow the various conservation values to coexist 
and meet their individual mitigation goals over the 
long term. 

Advanced mitigation banks are usually funded by 
grants or bridge loans, which are then recovered 
when the credits are sold to mitigate develop-
ment projects. The recovered acquisition funds are 
then either repaid to the funder or used for future 
acquisitions. 

Mitigation banks generally serve defi ned geographic 
“service areas” within which development projects 
can participate. Careful consideration must be given 
to the desirability of allowing development projects 
from outside of the jurisdiction to mitigate at a bank. 
Allowing development projects in one county to ful-
fi ll their mitigation requirements in another county 
raises questions about nexus, fi scal neutrality and 
concerns about “mitigation dumping” by pro-develop-
ment jurisdictions into surrounding counties.

As with any mitigation bank, when a farmland mitiga-
tion bank is established the number and types of cred-
its available must be clearly defi ned and documented 
in agreements with local agencies. The use of those 
credits must be closely tracked and documented so 
that they are not “oversold” —more credits are used 
than exist at the bank. Third-party oversight is essen-
tial to provide transparency and uphold public trust 
that the mitigation is real. A mitigation bank agree-
ment documents the local agency’s concurrence on 
the objectives and administration of the bank. 

The mitigation bank agreement should include 
detailed descriptions of the physical and legal charac-
teristics of the bank, and how the bank will be estab-
lished and operated. The mitigation bank agreement 
will be signed by the mitigation bank developer and 
the participating local agencies. The following infor-
mation should be addressed, as appropriate, within 
the mitigation bank agreement:

• Bank goals and objectives 
 • Ownership of bank lands 

• Bank size, classes of soils, and water resources wet-
lands and/or any other conservation values such 
as Swainson’s hawk foraging habitat proposed for 
inclusion in the bank 

• Site plan and specifi cations 
 • Description of baseline conditions at the bank site 

• Geographic service area 
 • Farmland or other resource impacts suitable for 

compensation 
 • Methods for determining credits and debits 

• Accounting procedures 
 • Performance standards for determining credit 

availability and bank success 
 • Reporting protocols and monitoring plan 

• Contingency and remedial actions and responsi-
bilities 

• Financial assurances 
 • Compensation ratios 

• Provisions for long-term management and 
maintenance. 

For regional banking programs developed by a 
single entity, it may be appropriate to establish an 
“umbrella” instrument for the establishment and 
operation of multiple bank sites. In such circum-
stances, the need for supplemental site-specifi c 
information (e.g., individual site plans) should be 
addressed in the bank agreement. 

GUIDELINES FOR FARMLAND MITIGATION BANKING

CONCLUSION 
The expanding footprint of transportation, water, and renewable energy infrastructure, along with the 

resurgence of the housing market is generating pressure on California’s working farms and ranches for 

development and conversion to non-agricultural uses. As the implementation of farmland mitigation 

has evolved, there is an increasing need for farmland mitigation programs that will withstand legal 

challenges. This guidebook is intended as a resource for any local government that is developing miti-

gation programs for the conservation of farmland in California. 
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815.  The Legislature fi nds and declares that the preservation of land in its natural, scenic, agricultural, 
historical, forested, or open-space condition is among the most important environmental assets of 
California. The Legislature further fi nds and declares it to be the public policy and in the public interest 
of this state to encourage the voluntary conveyance of conservation easements to qualifi ed nonprofi t 
organizations.

815.1.  For the purposes of this chapter, “conservation easement” means any limitation in a deed, will, or other 
instrument in the form of an easement, restriction, covenant, or condition, which is or has been exe-
cuted by or on behalf of the owner of the land subject to such easement and is binding upon successive 
owners of such land, and the purpose of which is to retain land predominantly in its natural, scenic, 
historical, agricultural, forested, or open-space condition.

815.2.  (a)  A conservation easement is an interest in real property voluntarily created and freely transferable  
 in whole or in part for the purposes stated in Section 815.1 by any lawful method for the transfer of  
 interests in real property in this state.

(b)  A conservation easement shall be perpetual in duration.

(c)  A conservation easement shall not be deemed personal in nature and shall constitute an interest in 
real property notwithstanding the fact that it may be negative in character.

(d)  The particular characteristics of a conservation easement shall be those granted or specifi ed in the 
instrument creating or transferring the easement.

815.3.   Only the following entities or organizations may acquire and hold conservation easements:

(a)  A tax-exempt nonprofi t organization qualifi ed under Section 501(c(3) of the Internal Revenue 
Code and qualifi ed to do business in this state which has as its primary purpose the preservation, 
protection, or enhancement of land in its natural, scenic, historical, agricultural, forested, or 
open-space condition or use.

(b)  The state or any city, county, city and county, district, or other state or local governmental entity, if 
otherwise authorized to acquire and hold title to real property and if the conservation easement is 
voluntarily conveyed. No local governmental entity may condition the issuance of an entitlement 
for use on the applicant’s granting of a conservation easement pursuant to this chapter.

(c)  A federally recognized California Native American tribe or a nonfederally recognized California 
Native American tribe that is on the contact list maintained by the Native American Heritage 
Commission to protect a California Native American prehistoric, archaeological, cultural, spiritual, 
or ceremonial place, if the conservation easement is voluntarily conveyed.
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815.4. All interests not transferred and conveyed by the instrument creating the easement shall remain in the 
grantor of the easement, including the right to engage in all uses of the land not affected by the ease-
ment nor prohibited by the easement or by law.

815.5.  Instruments creating, assigning, or otherwise transferring conservation easements shall be recorded in 
the offi ce of the county recorder of the county where the land is situated, in whole or in part, and such 
instruments shall be subject in all respects to the recording laws.

815.7.  (a)  No conservation easement shall be unenforceable by reason of lack of privity of contract or lack of  
 benefi t to particular land or because not expressed in the instrument creating it as running with  
 the land.

(b)  Actual or threatened injury to or impairment of a conservation easement or actual or threatened 
violation of its terms may be prohibited or restrained, or the interest intended for protection by 
such easement may be enforced, by injunctive relief granted by any court of competent jurisdiction 
in a proceeding initiated by the grantor or by the owner of the easement.

(c)  In addition to the remedy of injunctive relief, the holder of a conservation easement shall be 
entitled to recover money damages for any injury to such easement or to the interest being pro-
tected thereby or for the violation of the terms of such easement. In assessing such damages there 
may be taken into account, in addition to the cost of restoration and other usual rules of the law 
of damages, the loss of scenic, aesthetic, or environmental value to the real property subject to the 
easement.

(d)  The court may award to the prevailing party in any action authorized by this section the costs of 
litigation, including reasonable attorney’s fees.

815.9.   Nothing in this chapter shall be construed to impair or confl ict with the operation of any law or statute 
conferring upon any political subdivision the right or power to hold interests in land comparable to 
conservation easements, including, but not limited to, Chapter 12 (commencing with Section 6950) of 
Division 7 of Title 1 of, Chapter 6.5 (commencing with Section 51050), Chapter 6.6 (commencing with 
Section 51070) and Chapter 7 (commencing with Section 51200) of Part 1 of Division 1 of Title 5 of, 
and Article 10.5 (commencing with Section 65560) of Chapter 3 of Title 7 of, the Government Code, 
and Article 1.5 (commencing with Section 421) of Chapter 3 of Part 2 of Division 1 of the Revenue and 
Taxation Code.

815.10 A conservation easement granted pursuant to this chapter constitutes an enforceable restriction, for 
purposes of Section 402.1 of the Revenue and Taxation Code

816.   The provisions of this chapter shall be liberally construed in order to effectuate the policy and purpose 
of Section 815.
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____________ COUNTY FARMLAND MITIGATION ORDINANCE

1. This [article/chapter] is adopted under [Jurisdiction’s] police power to regulate the use of land to protect and 
promote the public health, safety, and welfare of its residents, as recognized by Article XI, Section 7 of the 
California Constitution.

2. Findings.

2.1 Agriculture is a crucial component of [Jurisdiction’s] economy and cultural heritage. Agriculture pro-
vides numerous jobs for [Jurisdiction] residents and substantial tax revenue for [Jurisdiction].

2.2 [ADD FINDING ABOUT LOCAL AGRICULTURAL LAND]

2.3 [Jurisdiction]’s agricultural land provides jobs, contributes to our national food security, and is an 
essential foundation of [Jurisdiction’s] agricultural economy. 

2.4 [DESCRIBE [Jurisdiction’s] AG CONSERVATION POLICY IN GENERAL PLAN]

2.5 [Jurisdiction] is losing agricultural land to development at a rapid rate.

2.6 The loss of agricultural land to development is irreparable and has a negative cumulative impact on 
the economy and culture of [Jurisdiction].

2.7 New development also benefi ts from the conservation of agricultural land that supports the overall 
economy and culture of [Jurisdiction].

2.8 In section 51220 of the Government Code, the state Legislature has found that “the preservation of a 
maximum amount of the limited . . . agricultural land is necessary . . . to the maintenance of the agri-
cultural economy of the state” and that “discouragement of premature and unnecessary conversion of 
agricultural land to urban uses is a matter of public interest.” 

2.9 Agricultural land also serves as open space and habitat for numerous species. Protection of agri-
cultural land therefore advances these important public values. Indeed, per CA Civil Code 815 the 
California Legislature has declared that the land in its natural, scenic, agricultural, historical, for-
ested, or open-space condition is among the most important environmental assets of California. 

2.10 The most effective means of protecting agricultural land is to prohibit all conversion of agricultural 
land to other land uses. Such a prohibition would be justifi ed by the important public purposes served 
by the protection of agricultural land set forth in this section 2. Such a prohibition would therefore 
be within the scope of [Jurisdiction]’s police power under Article XI, Section 7 of the California 
Constitution. 
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2.11 Because [Jurisdiction] must balance the need for agricultural land conservation with other public 
goals, prohibition of the conversion of agricultural land in some circumstances will not be in the best 
interest of the people of [Jurisdiction]. Those other public goals include the need for housing, com-
mercial, industrial, and infrastructure development, and habitat restoration.

2.12 To balance these competing public purposes, the legislative body has determined that it is in the best 
interest of the people of [Jurisdiction] in some circumstances to allow conversion of agricultural 
land to proceed, but to also require that such conversion be accompanied by mitigation that provides 
increased protection for other, comparable agricultural land. This [article/chapter] mandates that 
mitigation.

2.13 Requiring an applicant for conversion of agricultural land to obtain an agricultural conservation 
easement over an equal area of comparable agricultural land provides additional protection for 
[Jurisdiction’s] stock of agricultural land.

2.14 In addition to providing additional protection for mitigation land, the mitigation requirements of this 
[article/chapter] deter the conversion of agricultural land by increasing the cost of converting agricul-
tural land relative to the cost of redeveloping already urbanized land. 

2.15 Providing additional protection for comparable agricultural land does not offset the loss of agri-
cultural land to conversion; the conversion still results in a net loss of agricultural land. However, 
it slows the rate of loss of agricultural land in [Jurisdiction] by ensuring that comparable agricul-
tural land receives additional protection and by increasing the cost of converting agricultural land. 
Accordingly, the mitigation required by this [article/chapter] serves the same important public pur-
pose—conservation of [Jurisdiction’s] agricultural land—that would be served by prohibiting all con-
version of agricultural land to other uses.

2.16 In some circumstances, it may be appropriate to allow an applicant to elect to implement a method of 
mitigation other than directly obtaining agricultural conservation easements over comparable agricul-
tural land if the alternative method of mitigation would provide a comparable mitigation benefi t. This 
[article/chapter] accordingly allows applicants to voluntarily request approval of optional mitigation 
alternatives such as the payment of an in-lieu fee or acquisition of mitigation credits. 

2.17 Although a conversion of agricultural land may directly affect only a portion of a single legal parcel, 
the remainder of the affected parcel is typically not suitable for agricultural use due to its size and/or 
confi guration. Furthermore, a conversion may allow later development of the remainder. It is there-
fore appropriate to require mitigation for the entire legal parcel at the time of the initial conversion.  

2.18 This [article/chapter] is further intended to foster coordination and cooperation by [Jurisdiction] with 
[entities] in the conservation of agricultural land. [NOTE POTENTIAL COORDINATION WITH 
OTHER PROGRAMS AND AGENCIES HERE: E.G., HCP/NCP, WILLIAMSON ACT, DEPT OF 
CONSERVATION, LAFCO, CITIES]

2.19 It is the policy of [Jurisdiction] to work cooperatively with [Other Jurisdictions] and to encourage 
them to adopt agricultural conservation programs that are consistent with this [article/chapter] to 
facilitate an integrated and comprehensive regional approach to agricultural land conservation. 
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3. Defi nitions.

3.1 Adjustment for infl ation. For costs other than the purchase price of agricultural conservation ease-
ments, adjustment for infl ation refers to adjustment to refl ect increases in the Consumer Price Index 
applicable to [Jurisdiction]. For the purchase price of agricultural conservation easements, adjust-
ment for infl ation refers to adjustment to refl ect increases in the House Price Index applicable to 
[Jurisdiction], as compiled by the Offi ce of Federal Housing Enterprise Oversight. 

3.2 Agricultural designation. [SPECIFY GENERAL PLAN/COMMUNITY PLAN AGRICULTURAL 
LAND USE DESIGNATIONS]

3.3 Agricultural conservation easement. A perpetual easement or servitude, comparable to a conserva-
tion easement, as provided for in sections 815 to 816 of the Civil Code, or an open space easement, 
provided for in sections 51070 to 51097 of the Government Code, limiting the use of the encumbered 
land to agricultural and accessory uses, which easement or servitude is used to satisfy the mitigation 
obligation imposed by this [article/chapter].

Comment: If a servitude other than a conservation easements as defi ned by section 815.1 of the 
Civil Code is used then it must comply in all respects with the requirements of sections 6 and 7 
of the ordinance for mitigation land, the contents of the agricultural conservation easement, and 
the qualifi ed entity holding the easement.      

3.4 Agricultural land. Land that is either currently in agricultural use or substantially undeveloped and 
capable of agricultural use. 

3.5 Agricultural use. Use of land to produce food, fi ber, or livestock for commercial purposes. 

3.6 Agricultural zone. [SPECIFY AGRICULTURAL ZONES]

3.7 Conversion. Those conversions of land requiring mitigation as identifi ed in section 4.1.

3.8 Legal parcel. A parcel of land lawfully subdivided in accordance with the Subdivision Map Act, 
whether or not a Certifi cate of Compliance has been issued for the parcel. The existence of a distinct 
Assessor’s Parcel Number for a parcel does not, by itself, demonstrate that it is a legal parcel.

3.9 Legislative body. The [City Council/Board of Supervisors] of [Jurisdiction].

3.10 Mitigation land. Land encumbered by an agricultural conservation easement or under an alternative 
mitigation option approved by the legislative body pursuant to section 5 to satisfy the mitigation obli-
gation imposed by this [article/chapter]. 

3.11 Prime agricultural land. Land designated “Prime” or land of “Statewide Importance” by the 
Department of Conservation as shown on their latest Important Farmland Map. 

3.12 Qualifi ed entity. An entity qualifi ed and approved to hold agricultural conservation easements in 
compliance with section 7 of this [article/chapter].
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4. Mitigation Obligation.

4.1 Conversion of land requiring mitigation. Each of the following actions shall require mitigation as 
described in section 4.2:

4.1.1 Redesignation of land subject to an agricultural designation to any designation other than an 
agricultural designation.

4.1.2 Rezoning of land in an agricultural zone to any zone other than an agricultural zone. 

4.1.3 Conversion to a non-agricultural use of more than ## acres of agricultural land, regardless of 
the General Plan land use designation or zoning applicable to the land.

 Comment: Local governments may decide to set a minimum area to qualify as a conversion 
under section 4.1.3, keeping in mind that, as drafted, section 4.3.1 exempts conversions of 
one acre or less.

4.1.4 Conversion to a non-agricultural use of any prime agricultural land, regardless of the General 
Plan land use designation or zoning applicable to the land.

4.2 Required mitigation. 

4.2.1 As mitigation for the conversion of one acre of land, the applicant shall arrange for the imposi-
tion of an agricultural conservation easement on no less than one acre of mitigation land for 
each acre of land proposed for conversion. The applicant shall convey, or arrange for the con-
veyance of, such agricultural conservation easement to a qualifi ed entity. The mitigation land 
shall be comparable to the land proposed for conversion, as provided in section 6. 

4.2.2 For purposes of calculating the mitigation obligation under section 4.2.1, the area requiring 
mitigation shall be the full area of the legal parcel affected by conversion and not merely any 
lesser portion of the parcel that may sought to be developed or converted to another use at 
the time conversion is proposed.

4.2.3 Administrative fee. 

(a) The applicant shall pay to [Jurisdiction] an administrative fee suffi cient to compensate for 
all administrative costs reasonably necessary for the entity and [Jurisdiction] to acquire 
and hold the agricultural conservation easement and implement this [article/chapter], 
including all of the following: : 

(i) Establishment of an endowment to provide for monitoring, administration, enforce-
ment, and all other services necessary to ensure that the conservation purposes of the 
agricultural conservation easement are maintained in perpetuity; 

(ii) The qualifi ed entity’s administrative costs in evaluating the mitigation land and 
reviewing and accepting the agricultural conservation easement; and

(iii) [Jurisdiction]’s administrative costs in reviewing and approving the applicant’s pro-
posed mitigation.
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(b) Establishment of the administrative fee.

(i) The legislative body shall establish the administrative fee on a case-by-case basis 
unless it has previously adopted the resolution provided for in section 4.2.3(b)(iii).

(ii) Prior to establishing the administrative fee, [Jurisdiction] shall conduct a study to 
estimate the amount reasonably necessary to cover the administrative costs of this 
program as provided for in section 4.2.3(a). Such study shall be prepared in consulta-
tion with a qualifi ed entity.

(iii) As an alternative to establishing an administrative fee on a case-by-case basis, the 
legislative body may adopt a resolution establishing a generally applicable per-acre 
administrative fee. Such generally applicable fee shall include an annual adjustment 
for infl ation.

Comment: Local governments are strongly encouraged to adopt an adminis-
trative fee by resolution rather than establishing the fee on an ad-hoc basis. 
Generally applicable fees provide greater certainty to all parties and are likely to 
receive more deferential judicial scrutiny in the event of a legal challenge

(c) After receiving the administrative fee, [Jurisdiction] shall remit the portions described 
in sections 4.2.3(a)(i) and 4.2.3(a)(ii), and any other component of the fee reasonably 
necessary to compensate the qualifi ed entity for the administrative costs associated with 
the proposed mitigation, to the qualifi ed entity holding the agricultural conservation 
easement.. 

4.2.4 It is the applicant’s responsibility to identify and propose for approval mitigation land that 
satisfi es the requirements of section 6.3. It is also the applicant’s responsibility to arrange for 
imposition of an agricultural conservation easement that satisfi es the requirements of section 
6.4. 

4.2.5 Nothing in this [article/chapter] shall be construed to compel an applicant for conversion to 
convey to [Jurisdiction] or to a qualifi ed entity an agricultural conservation easement in prop-
erty owned by the applicant.

4.3 Exemptions. 

4.3.1 Small parcels. 

(a) The mitigation obligation set forth in section 4.2 shall not apply to a legal parcel that is 
less than one (1) acre in area. However, this exemption shall not apply to a parcel that is 
one phase or portion of a larger project.

(b) The legislative body may disallow use of this exemption if it fi nds that the subject property 
has been subdivided into one-acre or smaller parcels in whole or in part to avoid the miti-
gation obligation.
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4.3.2 Overriding considerations.

(a) The legislative body may exempt from this [article/chapter] a conversion for housing 
which is predominately for persons of low or moderate income as defi ned in section 
50093 of the Health and Safety Code. 

Comment: Local governments wishing to include other exemptions may add them to 
subsection (a).

(b) The legislative body may exempt the uses identifi ed in subsection (a) only if it fi nds that 
the loss of agricultural land caused by the proposed conversion is outweighed by specifi c 
overriding economic, legal, social, technological, or other benefi ts of the conversion, as 
contemplated by section 21081(b) of the Public Resources Code.  

4.3.3 Public uses. The following public uses are exempt from the mitigation obligation imposed by 
this [article/chapter]:  Public parks or public recreational facilities, permanent natural open 
space, and trails and developed open space that are open to the public.

4.3.4 Habitat conservation. Projects designed solely to preserve, create, or enhance wildlife habitat 
on agricultural land shall be exempt from the mitigation obligation in section 4.2. 

 4.4 Excess mitigation. 

4.4.1 At its sole option, an applicant may choose to arrange for the imposition of an agricultural 
conservation easement on a larger area of land than the area of land proposed for conversion 
and thereby generate a mitigation credit equal to the excess net acreage encumbered with the 
easement.   

4.4.2 Any excess area encumbered with the agricultural conservation easement shall fully comply 
with all requirements of this [article/chapter] and shall be comparable to the land proposed 
for conversion to the same degree as the portion of the land offered to satisfy the mitigation 
obligation in section 4.2, including, but not limited to, the requirements for mitigation land in 
section 6.3 and the review and approval process in section 8.

4.4.3 The administrative fee paid by an applicant choosing to create mitigation credits shall include 
the acreage covered by the mitigation credits. The applicant may pass that fee through to a 
later purchaser of the credits. 

4.4.4 Mitigation credits created under this section 4.4 may be conveyed and used as provided in 
section 5.2.

4.4.5 Ledger. [Jurisdiction Planning Director] shall maintain a ledger indicating the amount of 
credits created under this section, the holder of those credits, the administrative fees paid by 
the creator of the credits attributable to the mitigation land covered by the credits, and any 
subsequent transactions involving those credits.

5. Optional Mitigation Alternatives. As an alternative to providing the mitigation required by section 4.2, the 
applicant may choose to seek approval to implement one of the following alternative mitigation options.
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5.1 In-lieu fee.

5.1.1 If authorized by the legislative body, an applicant for conversion may satisfy the mitigation 
obligation set forth in section 4.2 by paying to [Jurisdiction] a fee in lieu of conveying an agri-
cultural conservation easement.

5.1.2 Qualifi cations for payment of an in-lieu fee. 

(a) Payment of an in-lieu fee is available only for conversion of legal parcels that are smaller 
than 20 acres..

Comment: The optimal maximum parcel size for payment of an in-lieu fee will 
vary among jurisdictions based on the local agricultural economy and market for 
agricultural land.

(b) To obtain authorization to pay an in-lieu fee, the applicant must also demonstrate one of 
the following:

(i) No qualifi ed entity exists;

(ii) The applicant has met with all qualifi ed entities and all such entities have certifi ed in 
writing to [Jurisdiction] that they are unable or unwilling to assist with the acquisi-
tion of an agricultural conservation easement; or 

(iii) Working with a qualifi ed entity, the applicant has made at least one good faith offer 
to purchase an agricultural conservation easement, but all such offers have been 
declined by the potential seller or sellers.t

5.1.3 Establishment of in-lieu fees. 

(a) The legislative body shall establish the amount of in-lieu fees on a case-by-case basis 
unless it has previously adopted the resolution provided for in section 5.1.3(e).

(b) Any in-lieu fee shall include each of the following components:

(i) The purchase price of an agricultural conservation easement in mitigation land that 
complies with all of the requirements in section 6. This component shall be adjusted 
for infl ation based on estimate of the time required to acquire mitigation land follow-
ing payment of the fee.  

(ii) All transaction costs associated with acquisition of the agricultural conservation 
easement.

(iii) An amount suffi cient to endow the cost of monitoring, administering, and enforcing 
the agricultural conservation easement in perpetuity.

(iv) The applicant’s pro rata share of [Jurisdiction]’s administrative costs in implementing 
the in-lieu fee program, including the cost of the study required by section 5.1.3(c).
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(v) A reasonable amount to cover additional contingencies.

(c) Study. [Jurisdiction] shall conduct a study to estimate the amount of the in-lieu fee com-
ponents provided for in section 5.1.3(b). Such study shall be prepared in consultation 
with a qualifi ed entity.

(d) In no event shall the in-lieu fee established pursuant to this section 5.1 exceed a reason-
able estimate of the total of (i) the cost of acquiring and managing the agricultural con-
servation easement that the applicant would otherwise be required to create to satisfy its 
mitigation obligation under this [article/chapter], and (ii) the cost of administering the 
in-lieu fee.

(e) Resolution. As an alternative to case-by-case establishment of in-lieu fees, the legislative 
body may adopt a resolution establishing a generally applicable per acre in-lieu fee to be 
applied in all cases in which an applicant seeks to pay an in-lieu fee as mitigation. Such a 
generally applicable fee shall comply with the requirements of this section 5.1.3 and shall 
include an annual adjustment for infl ation.

Comment: Local governments are strongly encouraged to adopt any in-lieu fee by 
resolution rather than establishing the fee on an ad-hoc basis. Generally applicable 
fees provide greater certainty to all parties and are likely to receive more deferential 
judicial scrutiny in the event of a legal challenge.

5.1.4 Use of in-lieu fees. 

(a) In-lieu fees received by [Jurisdiction] shall be maintained in a separate account.

(b) In-lieu fees shall be expended solely for the purpose of acquiring and managing agricul-
tural conservation easements in mitigation land that meet the criteria set forth in section 
6 and funding [Jurisdiction’s] cost of implementing the in-lieu fee program.

(c) [Jurisdiction] may either expend the in-lieu fees directly to acquire and manage agricul-
tural conservation easements or remit the fees to a qualifi ed entity for that purpose.  

5.2 Mitigation credits.

5.2.1 If authorized by the legislative body, an applicant for conversion may choose to satisfy the 
mitigation obligation set forth in section 4.2 by acquiring mitigation credits created under 
section 4.4.

5.2.2 [Jurisdiction] shall make available to any applicant who requests it the ledger of mitigation 
credits provided for in section 4.4.5. [Jurisdiction] shall have no further responsibility for facili-
tating any private transaction involving mitigation credits.

5.2.3 Mitigation credits may be used to satisfy the mitigation obligation created by this [article/chap-
ter] only after the legislative body has made the fi ndings required by section 6 with respect to 
the land proposed for conversion and the mitigation land covered by the mitigation credits.
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5.2.4 An applicant choosing to use mitigation credits to comply with this [article/chapter] shall pay 
[Jurisdiction] a fee in the amount equivalent to the infl ation adjustment on the administrative 
fee that the creator of the mitigation credits originally paid pursuant to section 4.4.3.   

   5.3 Applicant-designed mitigation options. 

5.3.1 The applicant proposing conversion may propose an alternative method of mitigation for 
review and approval by the legislative body subject to the requirements of this section 5.3.

5.3.2 To qualify as mitigation under this [article/chapter], proposed alternative mitigation must sat-
isfy all of the following criteria:

(a) The proposed mitigation must result in permanent protection of mitigation land;

(b) The applicant must bear all costs of reviewing, approving, managing, and enforcing the 
mitigation; 

(c) The proposed mitigation must be in substantial compliance with the requirements for 
mitigation land and agricultural conservation easements set forth in section 6; and

(d) The proposed mitigation must be in all respects at least as protective of agricultural land 
as the mitigation required by this [article/chapter]. 

5.4 The mitigation obligation imposed by this [article/chapter] is that set forth in section 4. Each alterna-
tive mitigation option in this section 5 is wholly optional and made available solely for the applicant’s 
convenience. Under no circumstances shall [Jurisdiction] require any applicant to implement any 
such alternative mitigation option.   

6. Requirements for Mitigation Land and Agricultural conservation easements.

6.1 Agricultural conservation easements in mitigation land shall be held in perpetuity by a qualifi ed 
entity [Jurisdiction]. 

6.2 Mitigation land shall be comparable to the agricultural land proposed for conversion. 

6.3 The legislative body may not approve proposed mitigation for conversion unless it fi nds that the miti-
gation land complies with each of the following requirements:

6.3.1 Location. Either (a) the mitigation land is located within [Jurisdiction] [or the sphere of infl u-
ence of [Jurisdiction] adopted by the Local Agency Formation Commission]; or (b) the mitiga-
tion land is within fi ve (5) miles of [Jurisdiction’s] boundary, the applicant has demonstrated 
that the mitigation land contributes to [Jurisdiction’s] agricultural economy, and the city coun-
cil or board of supervisors, as appropriate, of the jurisdiction in which the mitigation land is 
located has adopted a resolution approving of the use of the land as mitigation.
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6.3.2 Land uses. The mitigation land is subject to an agricultural designation in the General Plan 
and zoned for agricultural use. Any legal nonconforming use of the mitigation land has been 
or will be abandoned prior to execution of the agricultural conservation easement, or if main-
tained, will not interfere with agricultural use of the mitigation land.

6.3.3 Parcel size. The mitigation land consists of one or more legal parcels of at least 10 net acres in 
size, exclusive of the area occupied by any existing home and the area of any road or right-of-
way easement, unless the land proposed for conversion is smaller than 10 acres.

6.3.4 Conservation value. An appraisal shows that the value of the agricultural conservation ease-
ment in the mitigation land is at least as high as that of an agricultural conservation easement 
in the land proposed for conversion.  Appraisal shall be prepared by a licensed appraiser with 
experience in agricultural land appraisal.  

6.3.5 Soil quality. The soil quality of the mitigation land has the agricultural productive capacity at 
least equal to that of the land proposed for conversion. 

6.3.6 Water supply. The available water supply for the mitigation land is at least equal to that of the 
land proposed for conversion in terms of quantity, quality, and security.  

6.3.7 Existing interests and encumbrances. The mitigation land is not already subject to an 
encumbrance or interest that would legally or practicably prevent converting the land, in 
whole or in part, to a nonagricultural use, such as a conservation easement, open space ease-
ment, fl owage easement, avigation easement, long term agricultural lease, profi t, or an inter-
est in the subsurface estate that would preclude development of the surface estate. A contract 
entered pursuant to the Land Conservation Act, Government Code section 51200 et seq 
(Williamson Act) shall not constitute an encumbrance for purposes of this section 6.3.7.

6.3.8 Physical limitations. There are no physical conditions or contamination on the mitigation 
land that would legally or practicably prevent converting the land, in whole or in part, to a 
nonagricultural use.

6.3.9 Existing home. The mitigation land has no existing home, unless the land proposed for con-
version includes an existing home.  

6.3.10 Public ownership. The mitigation land is not owned by any public agency.

6.4 The legislative body shall not approve proposed mitigation unless it fi nds that the agricultural conser-
vation easement complies with each of the following requirements:

6.4.1 The type of agricultural related activity allowed on the mitigation land is specifi ed in the ease-
ment and is at least as restrictive as the requirements of [ZONING DISTRICT].

6.4.2 The agricultural conservation easement prohibits all residential, commercial, or industrial 
development and other any land uses or activities that substantially impair or diminish the 
agricultural productive capacity of the mitigation land or that are otherwise inconsistent with 
the conservation purposes of this [article/chapter].
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6.4.3 The agricultural conservation easement prohibits the landowner from entering into any addi-
tional easement, servitude, or other encumbrance that could prevent or impair the potential 
agricultural use of the mitigation land. 

6.4.4 The agricultural conservation easement limits the construction of structures to those designed 
to facilitate agricultural use of the property, except that this subsection shall not prohibit 
replacement of an existing home allowed by section 6.3.9. 

6.4.5 The easement provides that the mitigation land will retain water rights at least equal to that of 
the land proposed for conversion in terms of quantity, quality, and security.

6.4.6 The agricultural conservation easement will be either obtained from a willing seller or volun-
tarily conveyed by the applicant.

6.4.7 Any existing easement, other than a right of way easement; deed of trust; or other servitude 
or encumbrance on the mitigation land shall be subordinated to the agricultural conservation 
easement.

6.4.8 The agricultural conservation easement shall be approved by the qualifi ed entity that will hold 
the easement and executed by all parties with an interest in the mitigation land.

6.4.9 The agricultural conservation easement is in recordable form and contains an accurate legal 
description of the mitigation land. 

6.4.10 The agricultural conservation easement names [Jurisdiction] as an intended third party benefi -
ciary and authorizes it to enforce all terms of the easement.

6.4.11 The agricultural conservation easement recites that it is intended to satisfy the mitigation obli-
gation imposed by this [article/chapter] and that it is subject to the requirements set forth in 
this [article/chapter].

6.4.12 If the agricultural conservation easement is an instrument other than a conservation easement 
created under sections 815 to 816 of the Civil Code or an open space easement created under 
sections 51070 to 51097 of the Government Code, both the qualifi ed entity and [Jurisdiction 
Counsel] have certifi ed that the easement will run with the land and bind successor owners of 
the mitigation land in perpetuity.

6.4.13 The agricultural conservation easement provides that if the qualifi ed entity holding the ease-
ment ceases to exist, ownership of the easement shall pass to another qualifi ed entity, or if no 
other qualifi ed entity is available, to [Jurisdiction]. 

6.4.14 The agricultural conservation easement has been approved as to form by [Jurisdiction 
Counsel].

6.5 Section 6.4 does not prevent inclusion in an agricultural conservation easement of requirements that 
are more protective of agricultural use than the requirements set forth in that section.
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6.6 Before approving any alternative mitigation option, the legislative body shall determine that such 
option is consistent with the requirements set forth in sections 6.3 and 6.4.

6.7 Amendments. After the legislative body has approved an agricultural conservation easement, the 
easement shall not be amended without further approval by the legislative body and compliance 
with any approval requirements imposed by the Attorney General of the State of California for the 
amendment. 

6.8 Extinguishment. If a court issues a judgment declaring that the purposes of this [article/chapter] and 
of an agricultural conservation easement can no longer be fulfi lled by enforcement of that easement, 
the qualifi ed entity holding that easement may extinguish the easement by selling it to the fee owner 
of the mitigation land, if the following requirements are met:

6.8.1 Either (a) the action was contested and the judgment was not entered pursuant to stipulation, 
or (b) [Jurisdiction] was a party to the action and stipulated to the judgment; and

6.8.2 The qualifi ed entity shall use the proceeds of sale to acquire an agricultural conservation ease-
ment in other mitigation land in compliance with this [article/chapter]. 

7. Requirements for Qualifi ed Entities.

7.1 To be considered a qualifi ed entity, an entity must (a) be a nonprofi t public benefi t corporation oper-
ating within [Jurisdiction] that is qualifi ed to hold conservation easements under section 815.3 of 
the Civil Code and in compliance with the requirements of section 65965 et seq. of the Government 
Code, and (b) be approved by the legislative body for the purpose of holding and managing agricul-
tural conservation easements.

7.2 Approval criteria. In considering whether to approve an entity as a qualifi ed entity, the legislative 
body shall consider the following criteria:

7.2.1 Whether the entity’s principal purpose includes holding and administering easements for the 
purposes of conserving and maintaining lands in agricultural production;

7.2.2 Whether the entity has an established record of holding and administering easements for the 
purposes of conserving and maintaining lands in agricultural production;

7.2.3 The extent and duration of the entity’s involvement in agricultural land conservation within 
[Jurisdiction]; and

7.2.4 Whether the entity has been accredited by the Land Trust Accreditation Commission; and

7.2.5 Whether the entity is a member in good standing of an established and widely recognized 
California statewide association of land trusts.

7.3 Although [Jurisdiction] may hold agricultural conservation easements, it is the intent of [Jurisdiction] 
to transfer most, if not all, of the easements that are received under this [article/chapter] to a quali-
fi ed entity for monitoring, management, and enforcement.
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7.4 No qualifi ed entity shall sell, lease, hypothecate, or encumber any interest in any mitigation land 
without the prior approval of the legislative body.

7.5 Expenditure of fees. A qualifi ed entity shall use fees provided by [Jurisdiction] solely for purposes 
of acquiring, administering, monitoring, and enforcing agricultural conservation easements acquired 
pursuant to this [article/chapter]. 

7.6 Termination of qualifi ed entity. If a qualifi ed entity intends or reasonably expects to cease opera-
tions, it shall assign any agricultural conservation easements it holds to another qualifi ed entity or to 
[Jurisdiction].

7.7 Monitoring and enforcement. The qualifi ed entity shall monitor the use of all mitigation land sub-
ject to agricultural conservation easements held by the entity and enforce compliance with the terms 
of those agricultural conservation easements. 

7.8 Reporting. On or before December 31 of each year after a qualifi ed entity is approved by the legisla-
tive body, the entity shall provide to the [Jurisdiction Planning Director] an annual report describing 
the activities undertaken by the entity under this [article/chapter]. That report shall describe the sta-
tus of the mitigation land and/or agricultural conservation easements held by the entity, including a 
summary of all action taken to enforce its agricultural conservation easements, and an accounting of 
the use of administrative and in-lieu fees remitted to it by [Jurisdiction].  

8. Approval and Completion.

8.1 All mitigation proposed by an applicant to comply with this [article/chapter], including any alterna-
tive mitigation option proposed by the applicant, shall be reviewed by the Planning Commission for 
consistency with the terms and purposes of this [article/chapter]. The Planning Commission shall 
recommend approval, conditional approval, or disapproval to the legislative body. The Planning 
Commission shall not recommend approval of the proposed mitigation unless it fi nds that mitigation 
to be consistent with the requirements for mitigation land and agricultural conservation easements 
set forth in section 6.

8.2 The legislative body shall consider the Planning Commission’s recommendation and shall either 
approve, conditionally approve, or disapprove the proposed mitigation. 

8.3 [Jurisdiction] shall not issue any permit or other approval for any project involving a conversion sub-
ject to the mitigation obligation under this [article/chapter] unless the legislative body has previously 
approved proposed mitigation in compliance with this [article/chapter]. Issuance of any such permit 
or approval shall be conditioned on the applicant’s completion of mitigation in compliance with sec-
tion 8.4.

8.4 Completion of mitigation.

8.4.1 The applicant for conversion must complete all required mitigation prior to the earliest of (a) 
approval of any parcel map or fi nal subdivision map or (b) issuance of any building, grading, or 
encroachment permit.
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8.4.2 Mitigation shall be deemed complete when the approved agricultural conservation easement 
has been recorded and the applicant has paid the required administrative fee. However, if 
the applicant elects to seek approval of an alternative mitigation option, mitigation shall be 
deemed complete when [Jurisdiction] provides the applicant with a letter indicating that miti-
gation is complete.  

9. Miscellaneous.

9.1 The provisions of this [article/chapter] shall not be applicable to the extent, but only to the extent, 
that their application would violate the constitution or laws of the United States or of the State of 
California. The legislative body shall apply the [article/chapter] to avoid such unconstitutionality or 
illegality.

9.2 If any portion of this [article/chapter] is held to be unconstitutional, such decision shall not affect the 
validity of the remaining portions of the [article/chapter]. The legislative body declares that it would 
have enacted this [article/chapter] and each section, subsection, paragraph, sentence, clause, or 
phrase thereof even if a portion of the [article/chapter] were declared unconstitutional.

9.3 Nothing in this [article/chapter] shall be construed to abridge or narrow [Jurisdiction’s] police power. 
The legislative body retains its full power and discretion to deny a proposed conversion on the basis 
that the proposed conversion is inconsistent with the public health, safety, or welfare because of the 
loss of agricultural land or otherwise.
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APPENDIX 3: 
MODEL MEMORANDUM OF UNDERSTANDING BETWEEN 
LOCAL GOVERNMENT AND A LAND TRUST

AGREEMENT BETWEEN

_________________ AND [JURISDICTION] OF _________ FOR THE ACQUISITION 

AND MANAGEMENT OF CONSERVATION EASEMENTS

This Agreement (“Agreement”), dated February 1, 2013, for reference purposes, effective as of the last 
date of execution by the parties, and is between the _________________, a California nonprofi t public ben-
efi t corporation (“Land Trust”) and the [JURISDICTION] ___________, a general law [jurisdiction] under 
California law (“[Jurisdiction]”). 

RECITALS

WHEREAS, the [Jurisdiction] holds funds designated for mitigating the impacts of development on agri-
cultural lands; and

WHEREAS, LAND TRUST is a California publicly supported nonprofi t organization within the mean-
ing of California Public Resources Code section 10221 and California Civil Code section 815.3, whose primary 
purpose is the preservation and protection of land in its agricultural and/or open space condition and meets the 
requirements of California Government Code 65965.h; and

WHEREAS, LAND TRUST is a land trust accredited by the Land Trust Accreditation Commission and/or 
a member in good standing of the California Council of Land Trusts; and

WHEREAS, the [Jurisdiction] intends to fund LAND TRUST’s purchase of an agricultural conservation 
easement on an approximately ___ acre portion of ______ County APN __________, described in Exhibit A 
attached hereto and incorporated herein (“_________ Easement”), and such _________ Easement is to be 
acquired and held by LAND TRUST pursuant to the terms of this Agreement; and

WHEREAS, the [Jurisdiction] may, in the future, agree to fund additional purchases by LAND TRUST of 
agricultural conservation easements; and

WHEREAS, the [Jurisdiction] wishes for LAND TRUST to assist [Jurisdiction] in carrying out its efforts 
to mitigate for the impacts of development on agricultural lands through the acquisition and stewardship of 
agricultural conservation easements on lands in ___________ County; and

WHEREAS, the parties intend that any easement whose purchase is funded by the [Jurisdiction] and any 
easement transferred from the [Jurisdiction] to LAND TRUST be maintained in a manner consistent with main-
taining the land in productive agricultural use by preventing uses of the property that will impair or interfere 
with the property’s agricultural productive capacity, its soils, water rights, and its agricultural character, values, 
and utility; and
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THEREFORE, LAND TRUST and the [Jurisdiction], for the consideration and upon the terms and condi-
tions hereinafter specifi ed, agree as follows:

1.  Recitals. The above stated recitals are true and correct and are incorporated herein.

2.  Purpose of Agreement. The purpose of this Agreement is to set forth the terms under which the 
[Jurisdiction] will fund LAND TRUST’s acquisition and management of the _________ Easement and, in the 
event the [Jurisdiction] agrees to fund the acquisition of additional agricultural conservation easements, this 
Agreement will additionally govern the acquisition and management of those additional agricultural conserva-
tion easements. Agricultural conservation easements funded by the [Jurisdiction], including the _________ 
Easement, shall be referred to generally as “Easements.”   

3.  Purpose of Easements. The purpose (“Purpose”) of each Easement is to enable the property over 
which the Easement is created (“Property”) to remain predominately in productive agricultural use by prevent-
ing uses of the Property that will signifi cantly impair or interfere with the Property’s agricultural productive 
capacity, its soils, water rights, and its agricultural character, values, and utility.    

4.  Acquisition of Easements. LAND TRUST will identify for [Jurisdiction] approval, process, carry out 
appropriate due diligence and acquire the Easements in the manner set forth in this Agreement.  [Jurisdiction] 
will fund the relevant costs of the projects and Easement acquisitions as set forth in this Agreement.  LAND 
TRUST and [Jurisdiction] agree to follow the processing, approval, acquisition, funding and Easement steward-
ship and monitoring procedures as set forth in this Agreement.  The Easements shall be substantially in the 
form of the boilerplate easement attached to this Agreement as Exhibit B. 

5.  Identifi cation and Approval of Potential Easement Projects. LAND TRUST will contact the 
[Jurisdiction] to determine if funds are available to acquire an Easement.  LAND TRUST will conduct out-
reach and investigations to identify appropriate and viable Easement projects.  LAND TRUST will give the 
[Jurisdiction] written notice of the potential Easement acquisition project (“Potential Project Notice”), describ-
ing the project, in summary form, identifying the Property, its ownership, soil quality and current agricultural 
use.  Within two (2) weeks of receipt of said Project Notice, the [Jurisdiction] shall notify LAND TRUST in 
writing of its approval (“Potential Project Approval”) or rejection of the proposed project, with an explanation of 
the reasons if the response is a rejection of the proposal.  From the date of LAND TRUST’s receipt of a Potential 
Project Approval from the [Jurisdiction], LAND TRUST’s project and transactional costs for the approved poten-
tial project shall be reimbursed and/or paid by the [Jurisdiction] as set forth in this Agreement. [Jurisdiction] 
shall not be responsible for any project or transactional costs associated with any proposed project not expressly 
approved by a Potential Project Approval. 

6.  Acquisition Process. After the [Jurisdiction’s] Potential Project Approval, LAND TRUST will pursue 
the acquisition of an Easement by generally following the process and steps noted below: 

 a) meeting with the landowner(s) of the subject Property (“Landowner”) to discuss project details 
and process, initiating title and site inspection research to confi rm viability, and obtaining from 
Landowner a signed, non-binding letter of intent to proceed, including an outline of the restrictions 
on the future use of the Property that will be set forth in the Easement; 

 b) Should an appraisal be required, LAND TRUST requests and Landowner pays for the appraisal of the 
market value of the Easement, to be performed by a State-licensed appraiser who is qualifi ed 
to appraise the specifi c property based upon verifi able education, experience, and knowledge of 
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appropriate methodologies, techniques, and the real estate market relevant to the specifi c property 
and the appraiser’s education must include advanced-level educational courses or certifi cations in 
the valuation of conservation easements (“Appraisal”); the Appraisal is reviewed by LAND TRUST 
and provided to [Jurisdiction] for approval to proceed with the Easement acquisition and, within two 
(2) weeks of receipt of the Appraisal, [Jurisdiction] shall review the Appraisal and [Jurisdiction] shall 
notify LAND TRUST in writing of its approval (“Appraisal Approval”) or rejection, with an explana-
tion of the reasons for the response if [Jurisdiction] rejects the Appraisal; 

 c) Upon receipt of the Appraisal Approval, LAND TRUST shall proceed with the Easement acquisition, 
by drafting the Easement, signing a more detailed letter of intent with the Landowner and negotiating 
a binding Purchase and Sale Agreement with the Landowner;

 d) Upon signing a Purchase and Sale Agreement with the Landowner, LAND TRUST will open escrow 
with _______ Title Insurance Company (unless Landowner requests and LAND TRUST and the 
[Jurisdiction] approve of a different escrow/title company) and complete appropriate due diligence 
investigations of the subject Property;

 e) Upon fi nalizing the form of the draft Easement with the Landowner, LAND TRUST will submit the 
draft Easement to the [Jurisdiction] for review and approval and within two (2) weeks of receipt of 
the draft Easement, the [Jurisdiction] shall provide LAND TRUST any comments it may have on the 
draft Easement;

 f) LAND TRUST will work with the Landowner and the [Jurisdiction] to fi nalize the form of the 
Easement and obtain their respective approvals (such approval by the [Jurisdiction] may be referred 
to as the “Easement Approval”) and LAND TRUST will work with the Landowner in the preparation 
of a baseline conditions report on the subject Property; 

 g) LAND TRUST will draft escrow instructions for closing the Easement transaction and will provide 
the [Jurisdiction] with a draft for review and approval and, upon LAND TRUST’s written request 
and after the [Jurisdiction]’s approval of the fi nal form of the Easement, escrow instructions and a 
Buyer’s Estimated Settlement Statement (“Closing Approval”), the [Jurisdiction] will deposit directly 
in escrow, by wire transfer, suffi cient funds to pay for the items specifi ed in Section 8(b), below (the 
“Closing Payment”); and

 h) Upon the deposit of all necessary funds and documents, the transaction will close escrow and within 
sixty (60) days after the closing, LAND TRUST will provide a fi nal written project report to the 
[Jurisdiction], including copies of the recorded Easement, the baseline conditions report, Buyer’s 
Final Settlement Statement, and a fi nal invoice for the project, covering project costs and expenses 
not previously invoiced (“Final Report and Invoice”).  

The Potential Project Approval, Appraisal Approval, Easement Approval and Closing Approval may col-
lectively be referred to in this Agreement as the “[Jurisdiction] Approvals.”  Notwithstanding the list of specifi c 
steps noted hereinabove, the [Jurisdiction] and LAND TRUST acknowledge and agree that the Easement acqui-
sition process might not follow precisely the sequence or steps noted above, but that the [Jurisdiction] will, 
in any event, retain their right to give the [Jurisdiction] Approvals at the same approximate stage as identifi ed 
above in any project undertaken under this Agreement.
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7. Easement Acquisition and Management. LAND TRUST agrees to carry out Easement acquisition and 
management in accordance with the terms of this Agreement.  LAND TRUST agrees that the work performed 
pursuant to this Agreement either by LAND TRUST or at its direction shall be rendered in accordance with the 
accepted practices and standards for LAND TRUST’s land conservation business and that LAND TRUST shall 
work diligently towards completion of Easement transactions.  Notwithstanding any other provision of this 
Agreement, [Jurisdiction] recognizes that the entering into and recordation of an Easement is a voluntary trans-
action on the part of the Landowner whose property would be encumbered by the Easement, and that LAND 
TRUST is not required by this Agreement to compel any Landowner by an action for specifi c performance or by 
any other means to enter into and record an Easement, and LAND TRUST disclaims any warranty or represen-
tation that it will be able to enter into any Easement pursuant to this Agreement.

8. Payment of Easement Project Costs.  

 a) Monthly Payments. The [Jurisdiction] agrees to pay LAND TRUST’s project costs on a monthly basis, 
including, but not limited to the costs referenced herein below (based on LAND TRUST invoices; the 
“Monthly Payments”).  Each invoice shall contain a description of the services performed and costs 
incurred which are covered by the invoice. The [Jurisdiction] acknowledges and agrees that if costs are 
incurred by LAND TRUST, and invoiced and paid by the [Jurisdiction] and the Easement transaction 
does not close escrow, LAND TRUST will not be obligated to reimburse the [Jurisdiction] for those 
costs.  Each invoice shall be due and payable within thirty (30) days of receipt by the [Jurisdiction]. 
The [Jurisdiction] and LAND TRUST agree that the [Jurisdiction] shall not be responsible for Monthly 
Payments on any one project, cumulatively, exceeding Thirty Thousand Dollars ($30,000.00), without 
prior [Jurisdiction] approval. The Monthly Payments shall cover the following costs: 

i) LAND TRUST staff time at $125.00 / hour (subject to an annual increase not to exceed 10.0%), 
based on project specifi c time sheets;

ii) Outside consultant services (e.g. for land planning/project management and legal services) 
based on written invoice(s), provided at varied hourly rates;

iii) Land surveys, geological and environmental reports (when necessary and appropriate); and

iv) Baseline conditions report preparation and production 

b) Closing Payments. At the time of closing on LAND TRUST’s purchase of an Easement, the 
[Jurisdiction] agrees to pay and deposit in escrow, by wire transfer, the project, transaction and clos-
ing costs, including, but not limited to the costs referenced hereinbelow (based on LAND TRUST’s 
written request for disbursement; the “Closing Payment”):  

i) the purchase price for the Easement (including any reimbursement to LAND TRUST for pur-
chase deposit(s) paid) (based on the approved Appraisal); 

ii) all of LAND TRUST’s closing costs, which may include, but are not limited to:  escrow fees, 
title insurance premium, recording fees, documentary transfer taxes;

 iii) payment for stewardship, management and legal defense/enforcement of the Easement (based 
on 5% of the Appraisal’s value of the Easement); 

iv) the cost of the Appraisal (paid up front by the Landowner and reimbursed by the [Jurisdiction] 
at closing); and 
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v) LAND TRUST’s administrative overhead to hold, account for, and maintain Easement records in 
perpetuity (based on 10% of the Appraisal’s value of Easement).

The Closing Payment shall be deposited in escrow within one (1) week of LAND TRUST’s request for dis-
bursement, provided the [Jurisdiction] has approved the fi nal form of the Easement, escrow instructions and a 
Buyer’s Estimated Settlement Statement for the closing. 

9. __________   Easement Project. The [Jurisdiction] hereby gives LAND TRUST its Potential Project 
Approval of the _________ Easement project. LAND TRUST agrees to carry-out the acquisition process out-
lined in Section 6 and the [Jurisdiction] agrees to make the Monthly Payments and Closing Payment with 
respect to that project, subject to and in accordance with the terms of this Agreement.

10. Stewardship of Easements. LAND TRUST shall be the owner and steward of each Easement acquired 
by LAND TRUST under the terms of this Agreement, ensuring the use of each Property is consistent with the 
Purpose hereof and the terms of each Easement.  LAND TRUST’s responsibilities include ensuring the use of 
each Property is consistent with the Easement encumbering that Property; prohibiting any use or activity that 
would signifi cantly diminish or impair the agricultural productive capacity and open space character of the 
Property or that would cause signifi cant soil degradation or erosion.  LAND TRUST’s responsibilities further 
include annual monitoring, such additional monitoring as circumstances may require, record keeping, and 
enforcing the terms of the Easement.  LAND TRUST will provide annual monitoring and reporting in accor-
dance with the requirements of Sections 13 and 14 of the boilerplate easement attached as Exhibit B, which pro-
visions are express requirements of this Agreement and are incorporated herein by this reference. 

11. Rights of the [Jurisdiction]. In the event LAND TRUST fails to enforce any material term, condi-
tion, covenant or restriction of any Easement, as reasonably determined by the [Jurisdiction] of __________ 
Planning Director (“Planning Director”), after notice to LAND TRUST and a reasonable opportunity under 
the circumstances for LAND TRUST to resolve the problem, the Planning Director and his or her successors 
and assigns shall have the right to enforce the terms of the Easement.  The enforcement provisions set forth in 
Section 14(f) of the boilerplate easement attached as Exhibit B to this Agreement are express requirements of 
this Agreement and are incorporated herein by this reference.

12. Amendments. This Agreement may not be amended or modifi ed in any respect except by a further 
agreement in writing executed by the parties. 

13. Transfer of Easement. LAND TRUST shall obtain the [Jurisdiction’s] consent prior to transferring 
its interest in any Easement, which consent shall not be unreasonably withheld, and LAND TRUST shall only 
transfer its interest in an Easement in accordance with the terms of Section 16 of the boilerplate easement 
attached as Exhibit B to this Agreement and said provisions are express requirements of this Agreement and are 
incorporated herein by this reference.

14. Transfer of Property. Any time LAND TRUST receives notice pursuant to the terms of an Easement 
that the fee simple interest in the Property is to be transferred to a third party; LAND TRUST shall notify the 
[Jurisdiction] in writing within thirty (30) days of receiving notice thereof from the Landowner. 
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15. Termination of Agreement. Either party shall have the right to terminate this Agreement at any 
time,  with respect to matters pertaining to Easements not yet acquired by LAND TRUST, upon giving the other 
party written notice of its intention to terminate ninety (90) days prior to the effective date of said termination.  
Upon termination, the [Jurisdiction] shall pay LAND TRUST for all costs incurred pursuant to this Agreement 
up to the date of termination.  The parties’ post-closing rights and obligations under this Agreement with 
respect to Easements already acquired by LAND TRUST shall survive the termination of this Agreement.  In the 
event of any such termination, the [Jurisdiction] may pursue the acquisition of agricultural conservation ease-
ments for mitigation on its own behalf, provided however, LAND TRUST shall retain any and all rights in and 
to any existing acquisition negotiations and agreements for the purchase of agricultural conservation easements 
entered into under the auspices of this Agreement and may proceed with the work on its own behalf to carry 
out its agricultural land conservation mission.  

16. Independent Contractor. Nothing in this Agreement shall be interpreted so as to cause LAND 
TRUST to be considered an employee of the [Jurisdiction].  LAND TRUST is an independent contractor and is 
responsible for all obligations consistent with that status.

17. Attorney’s Fees. The parties agree to cooperate in good faith to attempt to amicably resolve any issues 
or disputes arising under this Agreement.  Any claims, disputes, or controversies arising out of, or in relation 
to, the interpretation, application or enforcement of this Agreement may be submitted to non-binding media-
tion through the auspices of the American Arbitration Association prior to the initiation of any suit or other 
litigation. The cost of said mediation shall be split equally between the parties.  In the event that legal action 
is brought by either party against the other, each party shall bear its own legal costs for the interpretation and 
enforcement of this Agreement. That includes, without limitation, court costs, expert fees, expenses of suit and 
reasonable attorneys’ fees, incurred in any enforcement action related to this Agreement.  

18. Assignment. LAND TRUST shall neither assign nor delegate its rights and/or duties under this 
Agreement without fi rst obtaining the [Jurisdiction’s] written consent to the assignment and/or delegation. Any 
such assignment or delegation made by LAND TRUST without prior written consent of [JURISDICTION] will 
render this Agreement voidable at sole discretion of the [Jurisdiction].  Contracts between LAND TRUST and 
third parties (including, but not limited to, appraisers, project managers, attorneys, and accountants) to perform 
certain services related to the services to be performed under this Agreement shall not be deemed an assign-
ment or delegation of rights or duties and will not require the [Jurisdiction’s] consent.

19. Notices. Any notices to the parties required by this Agreement shall be in writing and shall be person-
ally delivered, facsimile transmission, sent by certifi ed or registered mail, or by any nationally recognized over-
night carrier that routinely issues receipts, to the following addresses, unless a party has been notifi ed in writing 
by the other of a change of address.  
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To LAND TRUST:

To [Jurisdiction]:

Notices delivered by hand or by commercial express courier service shall be deemed given when received, 
as evidenced by written receipt.  Notices delivered by registered or certifi ed mail shall be deemed given upon 
mailing.  Notices transmitted by facsimile shall be deemed given on the date of successful transmission.  

20. Severability. If any term, provision, covenant, condition or restriction of this Agreement is held by a 
court of competent jurisdiction to be unlawful, invalid, void, unenforceable, or not effective the remainder of 
the agreement shall remain in full force and effect and shall in no way be affected, impaired, or invalidated. 

21. Construction. Headings in this Agreement are solely for the convenience of the parties and are not a 
part of and shall not be used to interpret this Agreement.  The singular form shall include plural, and vice versa.  
This Agreement shall not be construed as if it had been prepared by one of the parties, but rather as if both par-
ties have prepared it.  Unless otherwise indicated, all references to sections are to this Agreement.

22. Entire Agreement. All exhibits attached to this Agreement are hereby incorporated into this 
Agreement by this reference.  This Agreement constitute the entire agreement between the [Jurisdiction] and 
LAND TRUST pertaining to the subject matter contained herein and supersedes all prior and contemporaneous 
agreements, representations, and understandings.  No supplement, modifi cation, waiver or amendment of this 
Agreement shall be binding unless specifi c and in writing executed by the party against whom such supplement, 
modifi cation, waiver or amendment is sought to be enforced. 

23. Waivers. No waiver or breach of any covenant or provision in this Agreement shall be deemed a 
waiver of any other covenant or provision, and no waiver shall be valid unless in writing and executed by the 
waiving party.

24. Further Assurances. Whenever requested by the other party, each party shall execute, acknowledge, 
and deliver any further conveyances, agreements, confi rmations, satisfactions, releases, powers of attorney, 
instruments of further assurance, approvals, consents, and any further instruments and documents reason-
ably necessary, expedient, or proper to complete all conveyances, transfers, sales, and agreements under this 
Agreement.  Each party shall also do any other acts and execute, acknowledge, and deliver all requested docu-
ments and funds needed to carry out the intent and purpose of this Agreement.

25. Third-Party Rights. Nothing in this Agreement, express or implied, is intended to confer on any 
person, other than the parties and their respective successors and assigns, any rights or remedies under this 
Agreement.

26. Successors and Assigns. This Agreement shall be binding on and inure to the benefi t of the heirs, 
successors, agents, representatives, and assigns of the parties.

27. Counterparts. This Agreement may be executed simultaneously in one or more counterparts, each of 
which shall be deemed an original, but all of which together shall constitute one and the same instrument.

APPENDIX 3: MODEL MEMORANDUM OF UNDERSTANDING
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28. Governing Law. This Agreement shall be governed by, and shall be construed in accordance with, the 
laws of the State of California.

29. Authority. The undersigned hereby represent and warrant that they are authorized by the parties to 
execute this Agreement.

IN WITNESS WHEREOF, the undersigned have executed this Agreement on the day and year set 
forth below.

    
      LAND TRUST

Dated: _________, 2014  By: _____________________________________
 

      
      [JURISDICTION] _________, a municipal corporation

Dated: _________, 2014  By: _____________________________________
 

      APPROVED AS TO FORM:

Dated: _________, 2014  By: _____________________________________
                  , [Jurisdiction] Attorney

      ATTEST:

      By: _____________________________________    
     

                               , [Jurisdiction] Clerk

APPENDIX 3: MODEL MEMORANDUM OF UNDERSTANDING
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PUBLIC AGENCIES

California Department of Conservation’s Land Resource Protection Division 
Williamson Act 
http://www.conservation.ca.gov/dlrp/lca/Pages/Index.aspx 

California Farmland Mapping and Monitoring Program 
http://www.conservation.ca.gov/dlrp/fmmp/Pages/Index.aspx 

Land Evaluation Site Assessment (LESA) 
http://www.conservation.ca.gov/dlrp/Pages/qh_lesa.aspx 

California Farmland Conservancy Program 
http://www.conservation.ca.gov/dlrp/cfcp/Pages/Index.aspx 

Model Agricultural Conservation Easement 
http://www.conservation.ca.gov/dlrp/cfcp/overview/Pages/cfcp_model_easement.aspx 

California Offi ce Attorney General’s Offi ce of Charitable Trusts Division 
http://oag.ca.gov/charities 

• Use listing of registered charities to confi rm status of potential conservation easement holder per 
requirements of CA Civil Code 815.3(a)

 • http://rct.doj.ca.gov/MyLicenseVerifi cation/Search.aspx?facility=Y 

 • Amendments, terminations, and extinguishments of conservation easements require review and approval 
by the Attorney General 

Natural Resources Conservation Service (NRCS) – California 
http://www.nrcs.usda.gov/wps/portal/nrcs/site/ca/home/ 

NRCS Web Soil Survey and Mapping 
http://websoilsurvey.sc.egov.usda.gov/App/HomePage.htm 

• Customized, site specifi c soil reports can be generated and downloaded from this site. 

RESOURCES
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LAND CONSERVATION ORGANIZATIONS 

California Council of Land Trusts (CCLT) 
http://www.calandtrusts.org/ 

An umbrella organization for California land trusts. California Council of Land Trusts’ (CCLT) members have 
been vigorously reviewed for professional practices. CCLT’s mission is to build a statewide land trust com-
munity equal to the challenge and privilege of conserving our extraordinary land and water resources for 
all Californians. CCLT serves as a unifi ed voice for more than 150 land trusts working in local communities 
throughout California. 

CCLT’s program portfolio is organized into three categories: policy advocacy, education and training, and com-
munication. CCLT is dedicated to building programs that are responsive to the needs of the land trust com-
munity and relevant to the current challenges and opportunities facing land and resource conservation. Our 
current programs cover a wide variety of topics including, but not limited to, agricultural mitigation, land trust 
accreditation, and appraisals. CCLT just launched an exciting new initiative Conservation Horizons, which is 
designed to ensure that conservation’s future is as successful as our past has been.

CCLT can provide technical assistance with: 

 • Identifying qualifi ed mitigation partners 

 • Best practices for land protection and mitigation

 • Best practices for conservation strategies 

 • Updated information on current or recent legislation, court cases and policies and 
practices for land protection and mitigation. 

Land Trust Alliance (LTA) 
http://www.landtrustalliance.org/ 

A national advocacy and education organization for land trusts and land conservation. Maintains the national 
land trust accreditation program; fi nd out more at http://www.landtrustaccreditation.org

RESOURCES



52  |  CALIFORNIA COUNCIL OF LAND TRUSTS

NOTES



CONSERVING CALIFORNIA’S HARVEST  |  53 

NOTES



54  |  CALIFORNIA COUNCIL OF LAND TRUSTS

NOTES



CONSERVING CALIFORNIA’S HARVEST  |  55 

NOTES



56  |  CALIFORNIA COUNCIL OF LAND TRUSTS

NOTES





1029 K Street, Suite 48  •  Sacramento, CA 95814  •  916.497.0272

www.calandtrusts.org




