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DEED OF AGRICULTURAL CONSERVATION EASEMENT

THIS DEED OF AGRICULTURAL CONSERVATION EASEMENT (the “Easement”) granted this ____ day of ________________, 202___, by  _________________________________________________________, (referred to herein as the “Grantor”), to the COUNTY OF KANE, a body politic, with its principal office located at 719 S. Batavia Avenue, Geneva, IL 60134 (the “Grantee”), and to the United States of America (“United States”) acting by and through the United States Department of Agriculture, Natural Resources Conservation Service (“NRCS”), acting on behalf of the Commodity Credit Corporation, as its interest appears herein, for the purpose of forever conserving the agricultural productivity of the Protected Property and its value for resource preservation and as open space. 

WITNESSETH:

WHEREAS, Grantor is the owner of certain agricultural real property in Campton Township, County of Kane, Illinois, comprising ____________ acres, more or less, as more particularly described in Exhibit A attached hereto and incorporated herein, and involving property identified in whole or in part by parcel identification numbers: ________________________________, but excluding therefrom any existing public roadway (the “Property”); and

A. 
WHEREAS, Exhibit B consists of a Plat of Agricultural Conservation Easement of the Property prepared by _____________ and dated ___________________, a copy of which is attached hereto and incorporated herein; and


WHEREAS, Grantee is a “qualified organization” as such term is defined in Section 170 (h)(3) of the Internal Revenue Code, as amended, (the “Code”) and is qualified to hold conservation easements under the laws of the State of Illinois; and


WHEREAS, Grantor wishes to convey to Grantee, for agricultural conservation purposes, a perpetual restriction on the use which may be made of the Property; and


WHEREAS, the Property consists primarily of productive agricultural land and the primary purpose of this Easement is to protect the agricultural soils, agricultural viability, and agricultural productivity of the Property in perpetuity; and


WHEREAS, the grant of this Easement will also serve the “conservation purpose”, as such term is defined in Section 170(h)(4)(A) of the Code; and


WHEREAS, County of Kane (also sometimes referred to as “Kane County”) has established the Kane County Agricultural Conservation Easement and Farmland Protection Program pursuant to Ordinance No. 01-67 adopted April 10, 2001 in order to maintain and preserve the natural beauty of Kane County and to acquire conservation easements imposing limitations on the subject lands for the purpose of protecting viable farm operations and farmland to maintain the rural character of the County of Kane, permanently preserving scenic vistas and environmentally significant areas, including wetlands, lakes, streams and wood lots, creating and preserving “buffer zones” around significant environmental areas and agricultural areas, protecting Kane County from encroachment of neighboring cities and villages, restricting land divisions, retaining or  protecting natural, scenic or open space values of real property, assuring the availability of real property for agricultural, forest, recreational or open space use, protecting natural resources, maintaining or enhancing air or water quality, and preserving the historical, architectural, archeological or cultural aspects of real property in Kane County; and        


WHEREAS, the current use of the Property for agricultural production and its current improvements are consistent with the foregoing conservation purposes, and the agricultural, open space, scenic, natural habitat, and historic resources of the Property are collectively referred to herein as the “Conservation Values” of the Property; and


WHEREAS, Grantor intends that the agricultural and other Conservation Values of the Property be preserved and maintained, and Grantor intends to convey to Grantee hereby the right to preserve and protect the agricultural and other Conservation Values of the Property in perpetuity and to conduct agricultural operations on the Property in a manner consistent with a conservation plan prepared in consultation with the Natural Resources Conservation Service (“NRCS”).


WHEREAS, the County of Kane and the Grantor have agreed on a price of $___________ per acre for the impressment of this Deed of Agricultural Conservation Easement for a total purchase price of _________________________ DOLLARS ($___________). 

WHEREAS, the Agricultural Conservation Easement Program – Agriculture Lane Easement purpose is to purchase conservation easements on land with prime, unique, or other productive soil for the purpose of protecting agricultural use and related conservation values of eligible land by limiting nonagricultural uses of that land (16 USC 3838H and 3838Hi).”  Under the authority of the Agricultural Conservation Easement Program, the United States has provided or will be providing ___________________ PERCENT (_____%) of purchase price of easement) to the Grantee for the acquisition of this conservation easement, entitling the United States to the rights identified herein.


NOW, THEREFORE, in consideration of the foregoing and the mutual covenants, terms, conditions and restrictions contained herein and for other valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties agree as follows:


1.  Statement of Purpose

The primary purpose of this Easement is to protect the agricultural soils, agricultural viability, and agricultural productivity of the Property in perpetuity by limiting nonagricultural uses of the Protected Property.  No activity which shall significantly impair the actual or potential use of the Property for agricultural production shall be permitted.  To the extent that the preservation and protection of the Conservation Values of the Property referenced above is consistent with the primary purpose of protecting the agricultural soils, agricultural viability, and agricultural productivity of the Property in perpetuity, it is also the purpose of this Easement to protect those Conservation Values of the Property, and to such extent, no activity which shall significantly impair those Conservation Values of the Property shall be permitted.


2.  Rights and Responsibilities Retained by Grantor

Notwithstanding any provisions of this Easement to the contrary, Grantor reserves all customary rights and privileges of ownership, including the rights to sell, lease, and devise the Property, as well as any other rights consistent with the Statement of Purpose set forth in Paragraph 1 above and not specifically prohibited or limited by this Easement.  Unless otherwise specified below, nothing in this Easement shall require Grantor to take any action to restore the condition of the Property after any act of God or other event over which Grantor had no control.  Nothing in this Easement relieves Grantor of any obligation with respect to the Property or restriction on the use of the Property imposed by law.


3.  Right to Use Property for Customary Agricultural Purposes

Grantor retains the right to use the Property, subject to the following Conservation Plan referenced in Paragraph 9 herein, for customary agricultural purposes, or to permit others to use the Property for customary agricultural purposes, such as, but not limited to, production, cultivation and growing of soil crops and the raising of livestock (including poultry, bees, fish and horses), and if one portable produce stand is erected, the products sold must be primarily produced on the Property.  


Further, Concentrated Animal Feeding Operations (“CAFO”) are so designated when there are more than the following and are expressly prohibited:

Number of Animals Equal 

Animal Type




    to 500 Animal Units     


Beef Cattle and Heifers



     500

Veal Cattle





     500

Dairy Cattle (mature milked or dry)


     500

Swine (>55 lb)




  1,250

Immature Swine (<55 lb)



  5,000

Turkeys





27,500

Chickens





50,000

Horses






     250

Sheep or lambs




  5,000

Ducks






  2,500


All other uses, including nurseries, sod farms, greenhouses, and residences are expressly prohibited, except as otherwise permitted in accordance with Paragraph 6 below. Finally, no use shall be made of the Property, and no activity thereon shall be permitted which, in the reasonable opinion of the Grantee, is or is likely to become inconsistent with the purposes of this Easement as stated above.



4.  Public Access

No public access is conveyed with this conservation easement.


5.   Prohibition of Construction of Buildings and Other Improvements; Signage Limitations; Recreation and Education Activities Limitation; Motor Vehicle Limitations
Any activity on or use of the Property inconsistent with the purpose of this Easement is prohibited within the area of the Easement (the “Easement Area”).  No residential, commercial, industrial or mining activity shall be permitted, and no building, appurtenant facility or improvement shall be constructed, created, installed, erected or moved onto the Property.  Notwithstanding the foregoing, existing fences may be repaired and replaced and new fences may be built on the Property, for purposes of reasonable and customary management of livestock and wildlife.  No portion of the Property shall be used in any manner to increase the density of development of any such lands not subject to this Easement, whether through the common ownership of such parcels, transfer of development rights or by any other means.  It is the intent of this paragraph to require that the entire Property remain as a single, indivisible tract managed for the purposes of this Easement.  


Further, the placement of advertising signs or billboards on the Property is expressly prohibited.  The following types of signs may be placed subject to the prior approval of the Grantee:  signs advertising the sale of the Property, signs advertising the availability for public sale of agricultural products grown on the Property, signs informing the public of a permitted home occupation, and signs which direct attention to and identify different varieties of seeds and plants used in the production of food for animal and human use or identifies special conservation practices, provided such signs must conform to Grantee’s established setback provisions and the placement, number, size and design of any such signs do not significantly diminish the scenic character of the Property.   


Further, recreational and educational activities on the Property shall be restricted to de minimus recreational and educational activity that is consistent with the purposes of this Easement, that does not adversely impact the soils and/or agricultural operations on the Property and that is not carried on in a commercial manner.  No improvements shall be constructed to facilitate such activity, expressly including herein the prohibition on construction of athletic fields, golf courses or ranges, commercial airstrips or helicopter pads, motocross biking or any other such improvement or activity inconsistent with current or future agricultural production.  


Further, Grantor may not use motor vehicles on the Property or grant permission for such use except as necessary in the accomplishment of the agricultural, forestry, habitat management, law enforcement and public safety, or other permitted uses of the Property, provided that no use of motor vehicles may create impacts that are detrimental to the productivity of the soils on the Property and the purposes of the Easement; however, notwithstanding the foregoing, use of snowmobiles is allowed on the Property.


6.  Maintenance and Improvements of Water Sources

Grantor retains and reserves the right to use, maintain, establish, construct, and improve surface swales and ditches, subsurface drain tiles and storm sewers, streams, lakes, ponds and similar drainage features and facilities within the Property for the uses permitted by this Easement, provided that Grantor does not materially impair the natural course of the surface water drainage or runoff flowing over the Property, nor the established flow of water in drain tiles or storm sewers through the property.  


Grantor may alter the natural flow of water over the Property, and the established flow of water in drain tiles or storm sewers through the Property, in order to improve drainage of agricultural soils, reduce soil erosion, or improve the agricultural or forest management potential of the Property, provided such alteration is consistent with the conservation purposes of this Easement and is carried out in accordance with statutory and permitting requirements of all local, state and federal jurisdictions.  The construction of ponds is prohibited, except for livestock watering and irrigation purposes.  To the greatest extent practical, ponds will not be located on prime, unique, or important soils.  Approval by the Grantee is required prior to any construction.


Except as allowed in this Paragraph 6, no removal, filling, or other disturbances of soil surface, nor any changes in topography, surface or subsurface water systems, wetlands or natural habitat is permitted.


7.  Water Rights

Grantor retains and reserves the right to use any appurtenant water rights sufficient to maintain the current agricultural use of the Property.  Grantor shall not transfer, encumber, lease, sell or otherwise sever such water rights from title to the Property itself.


8.  Subdivision; Installation of Utilities

The Property is currently comprised of one legal parcel.  Subdivision of the Property, recording of a subdivision plan, partition of the Property, or any other attempt to divide the Property into two or more legal parcels is prohibited.


Installation of new utilities is prohibited, except that the Grantor may install utilities necessary for permitted uses of the Property as long as such installation is not inconsistent with purposes of this Easement and is done in such a manner as to minimize to the greatest extent possible impact on soils.  Existing utilities for use on the Property may be replaced or repaired at their current location.


9.  Conservation Plan and Conservation Practices

All agricultural operations on the Property shall be conducted in a manner consistent with the purposes of this Easement and the Property shall be managed in a manner consistent with generally accepted “Best Management Practices,” as those practices may be identified from time to time by the State of Illinois Department of Agriculture, the Kane-DuPage Soil and Water Conservation District, and the United States Department of Agricultural Natural Resource Conservation Service, and in a manner not wasteful of soil resources or detrimental to water quality or conservation.  All agricultural operations shall be conducted in accordance with applicable law.


Grantor hereby voluntarily grants and conveys to Grantee, and Grantee hereby voluntarily accepts, a perpetual Agricultural Conservation Easement on the Property, which Easement is an immediately vested interest in real property of the nature and character described herein.  Grantor will neither perform, nor knowingly allow others to perform, any act on or affecting the Property that is inconsistent with the covenants contained herein.  Grantor authorizes Grantee to enforce these covenants in the manner described below.  


As required by Section 1238I of the Food Security Act of 1985, as amended, the Grantor, their heirs, successors, or assigns shall conduct all agricultural operations on the Property in a manner consistent with a conservation plan prepared in consultation with NRCS and approved by the Conservation District.  This conservation plan shall be developed using the standards and specifications of the NRCS Field Office Technical Guide and 7 CFR Part 12 that are in effect on the date hereof. However, the Grantor may develop and implement a conservation plan that proposes a higher level of conservation and is consistent with the NRCS Field Office Technical Guide standards and specifications.  NRCS shall have the right to enter upon the Property, with advance notice to the Grantor, in order to monitor compliance with the conservation plan   NRCS shall have the right to enter upon the Property annually to monitor compliance with the conservation plan.


In the event of noncompliance with the conservation plan, NRCS shall work with the Grantor to explore methods of compliance and give the Grantor a reasonable amount of time, not to exceed twelve (12) months, to take corrective action.  If the Grantor does not comply with the conservation plan, NRCS will inform Grantee of the Grantor’s noncompliance. The Grantee shall take all reasonable steps (including efforts at securing voluntary compliance and, if necessary, appropriate legal action) to secure compliance with the conservation plan following written notification from NRCS that (a) there is a substantial, ongoing event or circumstance of non-compliance with the conservation plan, (b) NRCS has worked with the Grantor to correct such noncompliance, and (c) Grantor has exhausted its appeal rights under applicable NRCS regulations.


If the NRCS standards and specifications for highly erodible land are revised after the date of this Grant based on an Act of Congress, NRCS will work cooperatively with the Grantor to develop and implement a revised conservation plan. The provisions of this section apply to the highly erodible land conservation requirements of the Farmland Protection Program and are not intended to affect any other natural resources conservation requirements to which the Grantor may be or become subject.


10.   Application of Waste Materials

The land application, storage and placement on the Property of domestic septic effluent sewage sludge or liquid generated from such sources for agricultural purposes may be undertaken only if in accordance with applicable law if any, or if no state or local regulations regarding this practice exists, then only with the prior permission of Grantee, and only if a qualified professional environmental consultant certifies in writing that the application of said materials will not substantially diminish the viability and productivity of the agricultural soils on the Property. 


11.  Removal of Existing Trees

The cutting or removal of trees, including clearing land for cultivation or use of livestock may be undertaken only if consistent with generally accepted “Best Management Practices,” as those practices may be identified from time to time by the State of Illinois Department of Agriculture and other appropriate governmental or educational institutions, and in a manner not wasteful of soil resources or detrimental to water quality or conservation.  Trees may be removed, cut and otherwise managed to control insects and disease, to prevent personal injury and property damage, and for construction of permitted improvements and fences on the Property.


12.  Mining and On-Site Extractive Activity

Exploration for, or development and extraction of, minerals and hydrocarbons on or from the Property by any method is prohibited, except as otherwise provided herein.  Grantor may remove sand and gravel from the Property for use on the Property, provided said removal is: (a) limited and localized in impact, affecting no more than one acres of the Property in the aggregate;  (b) not irremediably destructive of significant conservation interests; (c) reasonably necessary for, and incidental to, carrying out the agricultural production uses permitted on the Property by this Easement; and (d) the area is returned to its natural topography, not to exceed 12 months from the start date of the activity.  


13.  Paving and Road Construction

Other than roads indicated on Exhibit B, if any, no portion of the Property shall be paved or otherwise covered with concrete, asphalt, or any other impervious paving material.  Construction and maintenance of unpaved farm roads that may be reasonably necessary and incidental to carrying out the agricultural operations of the Protected Property and uses permitted on the Property by this Easement are permitted provided they are to the greatest extent practicable, not located on prime, unique or important soils.


14.  Dumping and Trash

No trash, refuse, vehicle bodies or parts, rubbish, debris, junk, waste, or radioactive or hazardous waste shall be placed, stored, dumped, buried or permitted to remain on the Property, except that the storage of agricultural products for use on the Property and by-products generated on the Property is permitted hereby, in accordance with all applicable laws and regulations.  


15.  Ongoing Responsibilities of Grantor and Grantee

Other than as specified herein, this Easement is not intended to impose any legal or other responsibility on Grantee, or in any way to affect any obligations of Grantor as owner of the Property, including, but not limited to, the following:


(a) Taxes – Grantor shall be solely responsible for payment of all taxes and assessments levied against the Property.  If Grantee is ever required to pay any taxes or assessments on its interest in the Property, Grantor will reimburse Grantee for the same.


(b) Upkeep and Maintenance – Grantor shall be solely responsible for the upkeep and maintenance of the Property, to the extent required by law.  Grantee shall have no obligation for the upkeep or maintenance of the Property.


(c) Liability and Indemnification – Grantor shall indemnify Grantee and the United States against, and hold Grantee and the United States harmless from, any and all loss, cost, claim, liability, or expense (including reasonable attorneys’ fees) arising from or with respect to the Property, unless due to the gross negligence or willful misconduct of Grantee.  Grantor shall keep the Property insured with comprehensive general liability insurance against claims for personal injury, death and property damage, cause Grantee to be named as an additional insured party on all such insurance policies, and provide evidence of such insurance to Grantee promptly upon request.


16.  Extinguishment of Development Rights

Except as otherwise reserved to Grantor in this Easement, all development rights appurtenant to the Property are hereby released, terminated and extinguished, and may not be used on or transferred to any portion of the Property as it now or hereafter may be bounded or described, or to any other property adjacent or otherwise, or used for the purpose of calculating permissible lot yield of the Property or any other property.


17.  Baseline Documentation

The Grantor and Grantee agree that the natural characteristics, ecological features, physical and man-made conditions of the Property at the time of this grant.


The Conservation Values of the Property and its current use and state of improvement are described in the Agricultural Land Easement (ALE) Report dated ______________________  and identified as Exhibit C, a copy of which is attached hereto and incorporated herein, prepared by the Kane County Development Department and includes the Grantor’s application to participate in Grantee’s Farmland Protection Program, reports, maps, aerial photos of the Property, other documentation and related information.  Grantor and Grantee have copies of the Agricultural Land Easement (ALE) Report, and acknowledge that the Agricultural Land Easement (ALE) Report is accurate as of the date of this Easement.  The Agricultural Land Easement (ALE) Report is to be maintained by Grantee and may be used by Grantee to establish that a change in the use or character of the Property has occurred, but its existence shall not preclude the use by Grantee of other evidence to establish the condition of the Property as of the date of this Easement.


18.  Enforcement

Grantee shall have the right to enter upon the Property upon reasonable advance notice to Grantor for the purpose of inspecting compliance with the terms of this Easement.  If Grantee determines that a violation of this Easement has occurred, Grantee shall so notify Grantor, giving Grantor thirty (30) days to cure the violation.


Notwithstanding the foregoing, where Grantee in Grantee’s sole discretion determines that an ongoing or threatened violation could irreversibly diminish or impair the Conservation Values of the Property, Grantee may bring an action to enjoin the violation, ex parte if necessary, through temporary or permanent injunction.


In addition to injunctive relief, Grantee shall be entitled to seek the following remedies in the event of a violation:


(a) Money damages, including damages for the loss of the Conservation Values protected by this Easement; and 


(b) restoration of the Property to its condition existing prior to such violation, including the removal of offending structures.


Said remedies shall be cumulative and shall be in addition to all remedies now or hereafter existing at law or in equity.  In any case where a court finds that a violation has occurred, Grantor shall reimburse Grantee for all its expenses incurred in preventing, stopping and correcting the violation, including, but not limited to, reasonable attorneys’ fees.  The failure of Grantee to discover a violation or to take immediate legal action shall not bar Grantee from doing so at a later time.  In any case where a court finds no violation has occurred, each party shall bear its own costs.


19.   Transfer of Easement

Upon prior written consent of the United States, Grantee shall have the right to transfer this Easement to any public agency or private nonprofit organization that, at the time of transfer, is a “qualified organization” under Section 170(h) of the Code and provided the transferee expressly agrees to assume the responsibility imposed on Grantee by this Easement.  If Grantee ever ceases to exist or no longer qualifies under Section 170(h) of the Code, or applicable state law, a court of competent jurisdiction shall transfer this Easement to another qualified organization having similar purposes that agrees to assume the responsibilities imposed by this Easement.


20.  Transfer of Property

Grantor agrees to incorporate by reference the terms of this Easement in any deed or other legal instrument by which it transfers or divests itself of any interest, including, without limitation, a leasehold interest, in all or a portion of the Property.  Grantor shall notify Grantee in writing at least (30) days before conveying the Property, or any part thereof or interest therein, to any third party.  Failure of Grantor to do so shall not impair the validity of this Easement or limit its enforceability in any way.


21.  Amendment of Easement

This Easement may be amended only if in the sole and exclusive judgment of the Grantee and the United States such amendment furthers or is not inconsistent with the purposes of this Conservation Easement.  Any such amendment must be mutually agreed upon by the Grantee, Grantor, and the United States, signed and duly recorded by the parties and comply with all applicable laws and regulations.  Grantee must provide to NRCS timely notice in writing of the amendment and the approval of the NRCS is required prior to recording any amendment to the deed.


22.  Extinguishment

This Easement may be terminated or extinguished by a court of competent jurisdiction upon agreement to terminate made by Grantor, Grantee and the United States and after a finding by the court that the conditions or circumstances on or surrounding the Property have changed to such a degree that it has become impossible to fulfill the conservation purpose of the easement. If this Easement is extinguished by judicial proceeding, subject to Paragraph 24 hereof, Grantee shall be entitled to a portion of the gross proceeds from any subsequent sale or other disposition of the Property, calculated in accordance with Paragraph 23 below.  Grantee shall use its portion of said gross proceeds in a manner consistent with the Statement of Purpose of this Easement. Due to the Federal interest in this Conservation Easement, the consent of the United States must be sought prior to any extinguishment and the United States must be a party to any such proceedings.


23.  Proceeds



Subject to Paragraph 24 hereof, the grant of this Easement gives rise to a property right, immediately vested in Grantee, which, for purposes of calculating proceeds from a sale or other disposition of the Property as contemplated under Paragraph 22 above, shall have a value equal to a percentage (the “Proportionate Share”) of the value of the Property unencumbered by this Easement.  The Proportionate Share shall be determined by dividing the appraised value of this Easement by the unencumbered value of the Property, which is equal to Seventy-Four percent (74%).  The Proportionate Share shall remain constant.


Unless state law provides otherwise, if this Easement is terminated and the Property is subsequently sold, exchanged, or taken by exercise of the power of eminent domain then, as required by Treas. Reg. Sec. 1.270A-14(g)(6), Grantee shall be entitled to a portion of the gross proceeds from such sale, exchange or condemnation equal to the Proportionate Share


All expenses related to the termination of this Easement shall be paid out of any recovered proceeds prior to distribution of the proceeds as provided above.


24.  Procedure in the Event of Taking by Eminent Domain/Condemnation

If this Easement is taken, in whole or in part, by exercise of the power of eminent domain, Grantee shall be entitled to compensation in accordance with applicable law and Grantor and Grantee, upon receipt of notice of any such exercise, agree to immediately notify United States.  For all purposes, it is hereby acknowledged that the consent of the U.S. Federal government shall be required to acquire an interest in the Property by eminent domain/condemnation proceeding.  Any party seeking to acquire an interest in the Property by eminent domain/condemnation shall give United States advance notification of its intent to so acquire the interest, the extent and nature of the interest being acquired and a request for approval of such acquisition and the terms, limitation and subordination of such interest to the rights of the United States under this Easement, expressly including the contingent right specified under Paragraph 38 hereof.  If the U.S. federal government consent to the acquisition by eminent domain/condemnation, then the proceeds from the action shall be due and owing first to the USDA as provided below.


Proceeds for Extinguished or Condemnation.  If the Easement is extinguished, terminated or condemned, in whole or in part, then Grantee and the USDA are entitled to their proportional share of gross sale proceeds or condemnation award representing an amount equal to the ratio of the appraised value of this Easement to the unrestricted fair market value of the Property as these values are determined on the date of this Deed.  The proportional share of the Grantee is _______________ percent (_______%) and the USDA is ______________ percent (_______%), representing the proportion each party contributed to the appraised value of the Easement.


25.  Interpretation

This Easement shall be interpreted under the laws of the State of Illinois.  Any general rule of construction to the contrary notwithstanding, this Easement shall be liberally construed to effect the Statement of Purpose of this Easement.  If any provision in this Easement is found to be ambiguous, an interpretation consistent with the Statement of Purpose of this Easement that would render the provision valid shall be favored over any interpretation that would render it invalid.


26.  Successors

Every provision of this Easement that applies to Grantor or Grantee shall be binding on and inure to the benefit of the parties and their respective agents, heirs, executors, administrators, assigns, and other successors in interest, and shall continue as a servitude running in perpetuity with the Property.


27.  Severability  


Invalidity of any of the covenants, terms or conditions of this Easement, or any part thereof, by court order or judgment shall in no way affect the validity of any of the other provisions hereof which shall remain in full force and effect.


28.  Notices

Any notices required by this Easement shall be in writing and shall be personally delivered or sent by certified mail, return receipt requested, to Grantor and Grantee respectively at the following addresses, or to such other addresses as the parties may designate by notice:

To Grantor:


With Copy to:


To Grantee:

County of Kane




Corinne Pierog, Madam Chair



719 S. Batavia Avenue




Geneva, IL 60134 

With Copies to:
Attorney Gerald K Hodge

Kinnally, Flaherty, Krentz, Loran, Hodge & Masur, P.C.

2114 Deerpath Road

Aurora, IL 60506

Facsimile: 630/907-0913
and
Development Director Mark VanKerkhoff

County of Kane, Illinois
719 S. Batavia Ave, Bldg. A
Geneva, IL 60134

and

State Conservationist
USDA Natural Resources Conservation Service

2118 W. Park Court

Champaign, IL 61821


29.   Grantor’s Title Warranty

Grantor warrants that it has good and sufficient title to the Property, free from all encumbrances except those set forth in Exhibit D which have agreed to subordinate to the interest of the Grantee hereunder,, and hereby promises to defend Grantee  against all claims that may be made against it.  Grantor represents and warrants that it has the right to convey this Easement.  All holders of liens of other encumbrances arising from borrowing have agreed to subordinate their interests in the Property to this Easement, as indicated in Exhibit E and in accordance with Paragraph 37 below.


General Indemnifications:  “Grantor must indemnify and hold harmless Grantee, the United States, their employees, agents, and assigns for any and all liabilities, claims, demands, losses, expenses, damages, fines, fees, penalties, suits, proceedings, actions and cost of actions, sanctions asserted by or on behalf of any person or government authority, and other liabilities (whether legal or equitable in nature and including, without limitation, court costs, and reasonable attorneys’ fees and attorneys’ fees on appeal) to which Grantee or the United States may be subject or incur relating to the Protected Property, which may arise from, but are not limited to Grantor’s negligent acts, omissions, or breach of any representation, warranty, covenant, agreements contained in this Conservation Easement Deed, or violations of any Federal, State, or local laws, including all Environmental Laws”.


30.  Subsequent Liens on Property

No provisions of this Easement shall be construed as impairing the ability of Grantor to use this Property as collateral for future indebtedness.  Any mortgage or lien arising after the date of this Conservation Easement shall be subordinated to the terms of this Easement.

31. Subsequent Encumbrances


The grant of any easements or use restrictions that might diminish or impair the agricultural viability or productivity of the Property or otherwise diminish or impair the Statement of Purpose of this Easement is prohibited, except with the permission of Grantee.


32.  Grantor’s Environmental Warranty

“Environmental Warranty. Grantor warrants that it is in compliance with, and will remain in compliance with, all applicable Environmental Laws. Grantor warrants that there are no notices by any government authority of any violation or alleged violation of, noncompliance or alleged noncompliance with or any liability under any Environmental Law relating to the operation or conditions of the Protected Property. Grantor further warrants that it has no actual knowledge of a release or threatened release of Hazardous Materials; as such substances and waste are defined by applicable Federal and State law.


Moreover, Grantor hereby promises to hold harmless and indemnify the United States and the Grantee against all litigation, claims, demands, penalties, and damages, including reasonable attorneys’ fees arising from or connected with the release or threatened release of any Hazardous Materials on, at, beneath, or from the Protected Property, or arising from or connected with a violation of any Environmental Laws by Grantor or any other prior owner of the Protected Property. Grantor’s indemnification obligation will not be affected by any authorization provided by the Grantee or the United States to the Grantor with respect to the Protected Property or any restoration activities carried out by Grantee at the Protected Property; provided, however, that the Grantee is responsible for any Hazardous Materials contributed after this date to the Protected Property by the Grantee.


The terms “Environmental Law” and Environmental Laws” mean any and all Federal, State, local, or municipal laws, rules, orders, regulations, statutes, ordinances, codes, guidelines, policies, or requirements of any governmental authority regulating or imposing standards of liability or standards or conduct (including common law) concerning air, water, solid waste, hazardous materials, worker and community right-to-know, hazard communications, noise, radioactive material, resource protection, subdivision, inland wetlands and watercourses, health protection and similar environmental health, safety, and building and land use as may now or at any time hereafter be in effect.


The term “Hazardous Materials” means any petroleum products, fuel oil, waste oils, explosives, reactive materials, ignitable materials, corrosive materials, hazardous chemicals, hazardous waste, hazardous substances, extremely hazardous substances, toxic substances, toxic chemicals, radioactive materials, infectious materials, and any other element, compound, mixture, solution, or substance that may pose a present or potential hazard to human health or the environment.”


Nothing in this Easement shall be construed as giving rise to any right or ability in Grantee to exercise physical or management control over the day-to-day operations of the Property, or any of Grantor’s activities on the Property, or otherwise to become an operator with respect to the Property within the meaning of The Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended (CERCLA) or any corresponding state and local statute or ordinance.

If at any time after the effective date of this Easement there occurs a release in, on, or about the property of any substance now or hereafter defined, listed, or otherwise classified pursuant to any federal, state, or local law, regulation, or requirement as hazardous, toxic, polluting, or otherwise contaminating to the air, water, or soil, or in any way harmful or threatening to human health or the environment, Grantor agrees to take all steps that may be required under federal, state, or local law necessary to assure its containment and remediation, including any cleanup.


33.  Perpetuation of Easement

Except as expressly otherwise provided herein, this Easement shall be of perpetual duration, and no merger of title, estate or interest shall be deemed effective by any previous, contemporaneous, or subsequent deed, grant, or assignment of an interest or estate in the Property, or any portion thereof, to Grantee, it being the express intent of the parties that this Easement not be extinguished by, or merged into, any other interest or estate in the Property now or hereafter held by Grantee.


34.  Waiver

No waiver by Grantee of any default, or breach hereunder, whether intentional or not, shall be deemed to extend to any prior or subsequent default or breach hereunder or affect in any way any rights arising by virtue of any prior or subsequent such occurrence.  No waiver shall be binding unless executed in writing by the party making the waiver.


35.  Subordination of Mortgages 

Grantor and Grantee agree that all mortgages and rights in the Property of all mortgagees and holders of other liens and encumbrances (collectively “lienholders”) are subject and subordinate at all times to the rights of the Grantee to enforce the purposes of this Easement.  Grantor represents and warrants that it has provided a copy of this instrument to all lienholders as of the date hereof, and the agreement of each lienholder to subordinate its mortgage to the Easement is indicated in Exhibit E attached hereto and incorporated herein. 


36.  Entire Agreement

This instrument sets forth the entire agreement of the parties with respect to the Easement and supersedes all prior discussions, negotiations, understandings, or agreements relating to the Easement, all of which are merged herein.   


37.  Acceptance

The County of Kane hereby accepts the Grantor’s interest in this Deed of Agriculture Conservation. 


38.  Contingent Right 

Rights of the United States: “Right of Enforcement. Under this Conservation Easement, the United States is granted the right of enforcement in order to protect the public investment. The Secretary of the United States Department of Agriculture (the Secretary), on behalf of the United States, will exercise these rights under the following circumstances: In the event that the Grantee fails to enforce any of the terms of this Conservation Easement, as determined in the sole discretion of the Secretary, the Secretary and his or her successors or assigns may exercise the United States’ rights to enforce the terms of this Conservation Easement through any and all authorities available under Federal or State law,”


Further, in the event that the Grantor attempts to terminate, transfer or otherwise divest itself of rights, title or interest in this Easement or extinguish the Easement without prior consent of the Secretary and payment of consideration as provided herein, then at the option of the Secretary, all right, title or interest in this Easement shall become vested in the United States of America.
This AGRICULTURAL LAND EASEMENT is acquired with funds provided, in part, under the Agricultural Conservation Easement Program (ACEP). The EXHIBIT F is attached hereto and incorporated herein by reference and will run with the land in perpetuity. As required by 16 U.S.C. Section 3865 et seq. and 7 CFR Part 1468, and as a condition of receiving ACEP funds, all present and future use of the Protected Property identified in EXHIBIT A is and will remain subject to the terms and conditions described in EXHIBIT F entitled “Minimum Deed Terms For The Protection Of Agricultural Use” that is appended to and made a part of this easement deed.


TO HAVE AND TO HOLD this Deed of Agricultural Conservation Easement unto Grantee, its successors and assigns, forever.


IN WITNESS WHEREOF, Grantor and Grantee, intending to be legally bound hereby, have hereunto set their hands on the date first above written.

GRANTOR:





GRANTEE:








COUNTY OF KANE

By:_________________________


By:___________________________________









Corinne Pierog, Madam Chair

ATTEST:





Witness:_______________________________
____________________________


_______________________________________








John Cunningham


The foregoing Deed of Agricultural Conservation Easement is approved this ________ day of ___________________, 202___.

NATURAL RESOURCES CONSERVATION SERVICE

By:_________________________________________


_______________________, State Conservationist
NOTE: Each signature on the foregoing is notarized by a notary public on a separate notary page attached hereto, which notary provisions are expressly incorporated herein by this reference.

THIS DOCUMENT DRAFTED

BY AND RETURN TO:
Attorney Gerald K. Hodge

2114 Deerpath Road

Aurora, Illinois 60506

STATE OF ILLINOIS
)





) SS

COUNTY OF KANE 

)


I the undersigned, a Notary Public in, and for said County and State aforesaid, DO HEREBY CERTIFY that _______________________ and __________________________, personally known to me to be Trust Officers of the _________________________, personally known to me to be the same persons whose names are subscribed to the foregoing instrument, appeared before me this day in person and acknowledged that they signed, sealed and delivered the said instrument as their free and voluntary act, for the uses and purposes set forth.


GIVEN under my hand and notarial seal, this _____ day of ________________, 202___.


________________________________________









Notary Public

Commission Expires:___________________

STATE OF ILLINOIS
)





) SS

COUNTY OF KANE 

)


I the undersigned, a Notary Public in, and for said County and State aforesaid, DO HEREBY CERTIFY that CORINNE PIEROG, personally known to me to be Chairman of the Kane County Board, personally known to me to be the same person whose name is subscribed to the foregoing instrument, appeared before me this day in person and acknowledged that he signed, sealed and delivered the said instrument as her free and voluntary act, for the uses and purposes set forth.


GIVEN under my hand and notarial seal, this _____ day of ________________, 202___.


________________________________________









Notary Public

Commission Expires:___________________

STATE OF ILLINOIS
)





) SS

COUNTY OF KANE 

)


I the undersigned, a Notary Public in, and for said County and State aforesaid, DO HEREBY CERTIFY that JOHN CUNNINGHAM, personally known to me to be the Clerk of Kane County, personally known to me to be the same person whose name is subscribed to the foregoing instrument, appeared before me this day in person and acknowledged that he signed, sealed and delivered the said instrument as his free and voluntary act, for the uses and purposes set forth.


GIVEN under my hand and notarial seal, this _____ day of ________________, 202____.


________________________________________









Notary Public

Commission Expires:___________________

STATE OF 


)





) SS

COUNTY OF 


)


I the undersigned, a Notary Public in, and for said County and State aforesaid, DO HEREBY CERTIFY that ______________________________________, personally known to me to be the State Conservationist of the NATURAL RESOURCES CONSERVATION SERVICE, personally known to me to be the same person whose name is subscribed to the foregoing instrument, appeared before me this day in person and acknowledged that s/he signed, sealed and delivered the said instrument as her/his free and voluntary act, for the uses and purposes set forth.


GIVEN under my hand and notarial seal, this _____ day of ________________, 202___.


________________________________________








Notary Public

Commission Expires:___________________


EXHIBIT A – LEGAL DESCRIPTION
PINs: 



EXHIBIT B – PLAT OF AGRICULTURAL CONSERVATION EASEMENT


EXHIBIT C – AGRICULTURAL LAND EASEMENT REPORT


EXHIBIT D – TITLE

EXHIBIT E – SUBORDINATION OF LIENS

Exhibit F
MINIMUM TERMS FOR AGRICULTURAL LAND EASEMENTS

The Agricultural Conservation Easement Program, 16 U.S.C. Section 3865 et seq., facilitated and provided funding for the purchase of an Agricultural Land Easement (“ALE”), as described in this Agricultural Land Easement Deed (“ALE Deed”), on real property described in Exhibit A, hereafter referred to as “the Protected Property.” As used herein, references to the “ALE Deed” include this Exhibit, except where explicitly stated otherwise. 

____________________________________________________ (“Grantor”),  County of Kane (collectively “Grantee”), and the United States of America (the “United States”), acting by and through the United States Department of Agriculture Natural Resources Conservation Service (NRCS) on behalf of the Commodity Credit Corporation (jointly referred to as the “Parties”) acknowledge that the ALE is acquired by the Grantee for the purpose of protecting the agricultural use and future viability, and related conservation values, by limiting nonagricultural uses that negatively affect the agricultural uses and conservation values of the Protected Property (the “Purpose of the ALE”). 
Baseline conditions of the Protected Property are set forth in a Baseline Documentation Report, a copy of which is maintained in the files of the Grantee.   

In order to ensure compliance with the Agricultural Conservation Easement Program, 16 U.S.C. Section 3865 et seq. and 7 CFR Part 1468, the following rule of interpretation will govern any and all inconsistencies between this Exhibit and other provisions of the ALE Deed. Notwithstanding any other provision of the ALE Deed, the Parties agree that all present and future use of the Protected Property is and will remain subject to all of the terms and conditions identified in the following Sections I and II. If the terms and conditions in Sections I and II are inconsistent with terms and conditions in other portions of the ALE Deed, Sections I and II will control; provided, however, that if other portions of the ALE Deed have terms and conditions that are more restrictive to the rights of the Grantor and are consistent with the provision or intent of the terms and conditions in Section I, Paragraphs 1, 2, and 4, those more restrictive terms and conditions will control. If other portions of the ALE Deed are more restrictive to the rights of the Grantor than Section I, Paragraphs 3 and 5, and Section II, then Section I, Paragraphs 3 and 5, and Section II will control. 
 SECTION I - MINIMUM CONSERVATION DEED RESTRICTIONS
Even if the Protected Property consists of more than one parcel for real estate tax or any other purpose or if it was acquired previously as separate parcels, it will be considered one parcel for purposes of this ALE, and the restrictions and covenants of this ALE Deed will apply to the Protected Property as a whole.

The terms and conditions of the ALE Deed run with the land and are binding upon the Grantor and Grantee and their respective heirs, successors, agents, assigns, lessees, and any other person claiming under them, any and all of whom must comply with all terms and conditions of this ALE Deed, including the following: 
1.
Limitation on Impervious Surfaces. Impervious surfaces will not exceed 2% of the Protected Property, excluding NRCS-approved conservation practices. Impervious surfaces are defined as material that does not allow water to percolate into the soil on the Protected Property, including, but not limited to, buildings with or without flooring, paved areas, and any other surfaces that are covered by asphalt, concrete, or roofs. This limitation does not include public roads or other roads owned and controlled by parties with rights superior to those rights conveyed to Grantee by this ALE Deed. 
2.
Limitations on Nonagricultural Uses. Any activities inconsistent with the Purpose of the ALE are prohibited

(A) Subdivision: 
Separate conveyance of a portion of the Protected Property or division or subdivision of the Protected Property is prohibited.

(B) Industrial or Commercial Uses – Industrial or commercial activities on the Protected Property are prohibited except for the following:  

(i) Agricultural production and related uses in accordance with the terms and conditions of this ALE Deed;

(ii) The sale of excess power generated in the operation of renewable energy structures and associated equipment or other energy structures that Grantee approves in writing as being consistent with the Purpose of the ALE and in accordance with the terms and conditions of this ALE Deed;

(iii) Temporary or seasonal outdoor activities or events that do not harm the Purpose of the ALE; and

(iv) Commercial enterprises related to agriculture or forestry including but not limited to: Agritourism; processing, packaging, and marketing of farm products; farm machinery repair.
(C) Construction on the Protected Property – 
Except as otherwise permitted in this Section I, Paragraph 2(C), no structures or improvements, whether existing or in the future, may be constructed, replaced, or enlarged on the Protected Property.
Agricultural structures and utilities to serve approved buildings or structures, including on-farm energy structures allowed under Section I, Paragraph 2(B)(ii) and in this Section I, Paragraph 3(C) that neither individually nor collectively have an adverse impact on the Purpose of the ALE, may be located outside of the Building Envelopes with prior written approval of the Grantee.
New roads may be constructed if they are approved in advance by Grantee, within impervious surface limits, and are necessary to carry out the agricultural operations or other allowed uses on the Protected Property 

Maintenance of existing roads documented on the Baseline Documentation Report is allowed; however, existing roads may not be widened or improved unless widening and improving is within impervious surface limits, approved in advance by Grantee, and necessary to carry out the agricultural operations or other allowed uses on the Protected Property.

Fences may be maintained and replaced, and new fences installed if they are necessary for agricultural operations or other allowed uses on the Protected Property or to mark boundaries of the Protected Property. Maintenance, replacement, and installation of fences must be conducted in a manner consistent with the Purpose of the ALE.
(D) Granting of Easements for Utilities and Roads – The granting or modification of easements for utilities and roads is prohibited when the utility or road will adversely impact the Purpose of the ALE as determined by the Grantee in consultation with the Chief of NRCS.  

(E) Surface Alteration – Grading, blasting, filling, sod farming, earth removal, or any other activity that will disturb the soil surface or materially alter the topography, surface or subsurface water systems, or wetlands of the Protected Property is prohibited, except for the following:  

(i) Dam construction pursuant to a plan approved by the Grantee to create ponds for agricultural use, fire protection, or wildlife enhancement, including enhancement through wetland restoration, enhancement, or creation;
(ii) Erosion and sediment control pursuant to a plan approved by the Grantee;

(iii) Soil disturbance activities required in the construction of approved buildings, structures, roads, and utilities provided that the required alteration has been approved in writing by Grantee as being consistent with the Purpose of the ALE; and

(iv) Agricultural activities and related conservation activities conducted in accordance with the terms and conditions of this ALE Deed.

(F) Surface and Subsurface Mineral Exploration and Extraction – Mining or extraction of soil, sand, gravel, oil, natural gas, fuel, coal, or any other mineral substance owned by Grantor as of the date of this ALE Deed or later acquired by Grantor, using any surface mining, subsurface mining, or dredging method, from the Protected Property is prohibited If a third party owns or leases the oil, natural gas, or any other mineral rights associated with the Protected Property at the time this ALE Deed is executed, and their interests have not been subordinated to this ALE, the Grantor must require, to the greatest extent possible, that any oil, natural gas, and mineral exploration and extraction conducted by such third party is conducted in accordance with this Paragraph (F). Any mineral leases or other conveyances of minerals entered into or renewed after the date of this ALE Deed are subordinate to the terms of this ALE Deed and must incorporate by reference this ALE Deed. 

3. Preserving Agricultural Uses. The provisions of this ALE Deed and associated exhibits will not be interpreted to restrict the types of agricultural operations that can function on the Protected Property, so long as the agricultural operations are consistent with the long-term viability of the Protected Property and the Purpose of the ALE. No uses will be allowed that violate Federal laws, including Federal drug laws, or that decrease the ALE’s protection for the Purpose of the ALE. Allowed uses of the Protected Property include the specific uses allowed in Section I, Paragraph (2)(B)(i)–(v) and the following activities, subject to the qualifications stated below:

(A) Agricultural Production – The production, processing, and marketing of livestock and agricultural products compatible with the Purpose of the ALE are allowed provided these activities are conducted in a manner consistent with the terms of the ALE deed.(B) Forest Management and Timber Harvest – Forest management and timber harvesting are allowed, provided these activities are carried out, to the extent practicable, in accordance with current, generally accepted best management practices for the sites, soils, and terrain of the Protected Property and in accordance with a written forest management plan as described in Section I, Paragraph 4.
(C) On-Farm Energy Production – Renewable energy production is allowed for the purpose of generating energy for the agricultural and residential needs of the Protected Property. Renewable energy sources must be built and maintained within impervious surface limits and consistent with the Purpose of the ALE. 
4.         Agricultural Land Easement Plan. The Grantee shall prepare an agricultural land easement plan (the “ALE Plan”) in consultation with the Grantor and as needed NRCS. The Grantee agrees to update the ALE Plan, in consultation with the Grantor and as needed, NRCS, in the event the agricultural uses or ownership of the Protected Property change. A copy of the current ALE Plan is kept on file with the Grantee.
The ALE Plan shall include a forest management plan that describes the management system and practices that conserve, protect, or enhance the viability of the forest land and as applicable, any significant conservation benefits. The forest management plan must be prepared by a professional resource manager, in consultation with the Grantee.
SECTION II - PROTECTION OF THE UNITED STATES’ INTERESTS
1.
United States Right of Enforcement. Pursuant to 16 U.S.C. Section 3865 et seq., the United States is granted the right of enforcement that it may exercise only if the terms of the ALE Deed are not enforced by the Grantee. The Secretary of the United States Department of Agriculture (the “Secretary”) or the Secretary’s assigns, on behalf of the United States, may exercise this right of enforcement under any authority available under State or Federal law if the Grantee, or its successors or assigns, fails to enforce any of the terms of this ALE Deed, as determined in the sole discretion of the Secretary.
In the event the United States exercises this right of enforcement, it is entitled to recover any and all administrative and legal costs associated with any enforcement or remedial action related to the enforcement of this ALE Deed from the Grantor, including, but not limited to, attorney’s fees and expenses related to Grantor’s violations. In the event the United States exercises this right of enforcement, it is entitled to recover any and all administrative and legal costs associated with any enforcement of this ALE Deed from the Grantee, including, but not limited to, attorney’s fees and expenses related to Grantee’s violations or failure to enforce the ALE Deed against the Grantor, up to the amount of the United States’ contribution to the purchase of the ALE. 

The Grantee will annually monitor compliance and provide the United States with an annual monitoring report that documents that the Grantee and Grantor are in compliance with the ALE Deed. If the annual monitoring report is insufficient or is not provided annually, or if the United States has a reasonable and articulable belief of an unaddressed violation, as determined by the Secretary, the United States may exercise its right of inspection. For purposes of inspection and enforcement of the ALE Deed and the United States ALE-Agreement with the Grantee, the United States will have reasonable access to the Protected Property. Prior to its inspection of the Protected Property, the United States shall provide advance notice to Grantee and Grantor and provide Grantee and Grantor a reasonable opportunity to participate in the inspection.

In the event of an emergency, the United States may enter the Protected Property to prevent, terminate, or mitigate a potential or unaddressed violation of the ALE Deed and will give notice to Grantee and Grantor at the earliest practicable time.

2.
General Disclaimer and Grantor Warranty. The United States, its employees, agents, and assigns disclaim and will not be held responsible for Grantee’s or Grantor’s negligent acts or omissions or Grantee’s or Grantor’s breach of any representation, warranty, covenant, or agreements contained in this ALE Deed, or violations of any Federal, State, or local laws, including all Environmental Laws (defined below) including, without limitation, those that give rise to liabilities, claims, demands, losses, expenses, damages, fines, fees, penalties, suits, proceedings, actions, costs of actions, or sanctions asserted by or on behalf of any person or governmental authority, and other liabilities (whether legal or equitable in nature and including, without limitation, court costs, and reasonable attorneys’ fees and attorneys’ fees on appeal) to which the United States may be subject or incur relating to the Protected Property.

Grantor must indemnify and hold harmless the United States, its employees, agents, and assigns for any and all liabilities, claims, demands, losses, expenses, damages, fines, fees, penalties, suits, proceedings, actions and costs of actions, sanctions asserted by or on behalf of any person or governmental authority, and other liabilities (whether legal or equitable in nature and including, without limitation, court costs, and reasonable attorneys’ fees and attorneys’ fees on appeal) to which United States may be subject or incur relating to the Protected Property, which may arise from, but are not limited to, Grantor’s negligent acts, omissions, or breach of any representation, warranty, covenant, agreements contained in this ALE Deed or violations of any Federal, State, or local laws, including all Environmental Laws (defined below).

3.
Environmental Warranty. 
As used herein, “Environmental Law” or “Environmental Laws” means any and all Federal, State, local or municipal laws, rules, orders, regulations, statutes, ordinances, codes, guidelines, policies, or requirements of any governmental authority regulating or imposing standards of liability or standards of conduct (including common law) concerning air, water, solid waste, hazardous materials, worker and community right-to-know, hazard communication, noise, radioactive material, resource protection, subdivision, inland wetlands and watercourses, health protection, and similar environmental health, safety, building, and land use as may now or at any time hereafter be in effect. 

As used herein, “Hazardous Materials” means any petroleum, petroleum products, fuel oil, waste oils, explosives, reactive materials, ignitable materials, corrosive materials, hazardous chemicals, hazardous wastes, hazardous substances, extremely hazardous substances, toxic substances, toxic chemicals, radioactive materials, infectious materials, and any other element, compound, mixture, solution, or substance that may pose a present or potential hazard to human health or the environment.

Grantor warrants that it is in compliance with, and will remain in compliance with, all applicable Environmental Laws. Grantor warrants that there are no notices by any governmental authority of any violation or alleged violation of, noncompliance or alleged noncompliance with, or any liability under, any Environmental Law relating to the operations or conditions of the Protected Property. Grantor further warrants that it has no actual knowledge of an undisclosed release or threatened release of Hazardous Materials, as such substances and wastes are defined by applicable Federal and State law.

Furthermore, Grantor warrants the information disclosed to Grantee and United States regarding any past violations or noncompliance with Environmental Laws and associated remedial actions, or any past releases of Hazardous Materials and any associated remedial actions is complete and accurate. 

Moreover, Grantor hereby promises to hold harmless and indemnify Grantee and the United States against all litigation, claims, demands, penalties and damages, including reasonable attorneys’ fees, arising from or connected with the release or threatened release of any hazardous materials on, at, beneath or from the Protected Property, or arising from or connected with a violation of any Environmental Laws by Grantor or any other prior owner of the Protected Property. Grantor’s indemnification obligation will not be affected by any authorizations provided by Grantee or the United States to Grantor with respect to the Protected Property or any restoration activities carried out by Grantee on the Protected Property; provided, however, that Grantee will be responsible for any Hazardous Materials contributed after this date to the Protected Property by Grantee.

4.
Extinguishment, Termination, and Condemnation. The interests and rights under this ALE Deed may only be extinguished or terminated with written approval of the Grantee and the United States. Due to the Federal interest in this ALE, any proposed extinguishment, termination, or condemnation action that may affect the United States’ interest in the Protected Property must be reviewed and approved by the United States.

With respect to a proposed extinguishment, termination, or condemnation action, the Grantee and the United States stipulate that the fair market value of the ALE is 100 percent, hereinafter the “Proportionate Share,” of the fair market value of the land unencumbered by this ALE. The Proportionate Share will remain constant over time.
If this ALE is extinguished, terminated, or condemned, in whole or in part, then the Grantor must reimburse Grantee and the United States an amount equal to the Proportionate Share of the fair market value of the land unencumbered by this ALE. The fair market value will be determined at the time all or a part of this ALE is terminated, extinguished, or condemned by an appraisal that meets the Uniform Standards of Professional Appraisal Practice (USPAP) or Uniform Acquisition Standards or Federal Land Acquisition (UASFLA). The appraisal must be completed by a certified general appraiser and be approved by the Grantee and the United States.

The allocation of the Proportionate Share between the Grantee and the United States will be as follows: (a) to the Grantee or its designee _____________________________($_____________), _______ percent (___%) of the Proportionate Share to the Entity; and (b) to the United States ___________ percent (____%) of the Proportionate Share. Until such time as the Grantee and the United States receive the Proportionate Share from the Grantor or the Grantor’s successor or assign, the Grantee and the United States each have a lien against the Protected Property for the amount of the Proportionate Share due each of them. If proceeds from termination, extinguishment, or condemnation are paid directly to Grantee, the Grantee must reimburse the United States for the amount of the Proportionate Share due to the United States.

5. Amendment. This ALE Deed may be amended only if, in the sole and exclusive judgment of the Grantee and United States, by and through the Chief of NRCS, such amendment is consistent with the Purpose of the ALE and complies with all applicable laws and regulations. The Grantee must provide timely written notice to the Chief of NRCS of any proposed amendments. Prior to the signing and recordation of the amended ALE Deed, such amendments must be mutually agreed upon by the Grantee, Grantor, and United States, by and through the Chief of NRCS. Any purported amendment that is recorded without the prior approval of the United States is null and void.
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